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Executive Summary

The objective of the Dublin Transnational Network project is to enhance
knowledge of the implementation of the Dublin Regulation and investigate
and analyse Member State practice surrounding the technical application
of this Regulation.! This report provides a comparative analysis of Member
State practice in applying the Dublin Regulation in Austria, Bulgaria,
France, Germany, Greece, Hungary, Italy, Slovakia, Spain, Switzerland and
the Netherlands. It serves as a synthesis of the findings of national reports
produced by project partners and also draws upon the jurisprudence in these
Member States.’

Over 15 years have passed since the first Dublin Convention entered into force and yet inconsistencies
and problems remain in the operation of this system.® This is due both to the intrinsically flawed
premise that the Dublin system rests upon i.e. a level playing field across Europe with harmonized
standards of protection as well as to deficiencies within the Regulation itself. This report aims at
contributing to a better understanding of the Dublin system and its impact on the fundamental
rights of those subject to it, particularly in light of a future ‘fitness check’ of the system.* Good
practice by Member States is highlighted where appropriate. This report also endeavours to assist
the Commission and Member States in identifying specific areas that require monitoring in the
implementation phase of the forthcoming recast Dublin ‘I’ Regulation in addition to determining
areas for further improvement in the Implementing Regulation.® The report makes recommendations
for immediate action to address the shortcomings identified in current practice within the Dublin
system except for deficiencies that will be addressed by a correct implementation of the recast of
the Dublin Regulation. Such interim reforms will improve the application of the Dublin Regulation in
the short term. Nevertheless, it is clear that these interim reforms fail to address the fundamental
flaws in the Dublin system. ECRE and partner organisations believe that ultimately the underlying
principles of the Dublin Regulation need to be fundamentally revised to take into account asylum
seekers’ connections with particular Member States.®

Main Findings

There are vast divergences in the way Member States apply the Dublin Regulation. As a result,
asylum seekers subject to the Dublin Regulation are not always guaranteed a fair and efficient
examination of their asylum claim. Having sought protection in Europe, such asylum seekers are
often left in a prolonged state of anxiety and uncertainty with their lives effectively ‘on hold’.

1 Council Regulation (EC) No. 343/2003 of 18 February 2003 establishing the criteria and mechanisms for determining the Member
State responsible for examining an asylum application lodged in one of the Member States by a third-country national [2003] 0J L 50/1
(‘Dublin Regulation’). A full overview of the activities of the Dublin transnational network project is provided in Annex IlI.

2 To access national reports see www.dublin-project.eu. A report on national practice in Romania concerning the technical application of
the Dublin Regulation is also available there.

3 Convention determining the State responsible for examining applications for asylum lodged in one of the Member States of the
European Communities (97/C 254/01) [‘Dublin Convention’).

4 Commission (EC) Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions on enhanced intra-EU solidarity in the field of asylum, an EU agenda for better responsibility-
sharing and more mutual trust, COM (2011) 835 final, 2.12.2011, p.7.

5 Commission Regulation (EC) No. 1560/2003 of 2 September 2003 laying down detailed rules for the application of Council Regulation
(EC) No. 343/2003 establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum
application lodged in one of the Member States by a third-country national [2003] 0J L 222/3 (‘Implementing Regulation’).

6 See ECRE, Sharing Responsibility for Refugee Protection in Europe: Dublin Reconsidered, March 2008 (‘Dublin Reconsidered’).
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The efficacy of the Dublin Regulation is questionable. Only a limited number of outgoing requests
result in implemented transfers. The fact that certain Member States frequently exchange equivalent
numbers of asylum seekers between themselves highlights the illogical nature of the Dublin system.
There continues to be a paucity of information on the financial cost of this system. In order to
enable a complete appraisal of the effectiveness of the Dublin system it is imperative that there is a
thorough cost-benefit analysis of applying this Regulation.

Fact:

On average across Europe in 2009 and 2010, approximately only 25.75% of all outgoing requests
resulted in actual transfers of asylum seekers under the Dublin Regulation. Approximately
34.86% of accepted requests resulted in actual transfers during that same time period. (Source:
Analysis of Eurostat data).

A consistent approach to the application of criteria is central for the smooth functioning of the Dublin
system. This report finds that there are vast disparities in the way that Member States interpret and
apply the Dublin criteria.

e Sometimes the presence of family members in the territory of Member States is not taken into
account and Member State responsibility is assigned on the basis of another ground contrary
to the hierarchy of criteria.

e Even if the family provisions are considered Art. 7, 8 and 14 and/or the humanitarian clause are
frequently applied in a restrictive manner leading to many instances of families being separated
under the Dublin Regulation in a manner inconsistent with Member States obligations enshrined
in Art 8 European Convention on Human Rights (ECHR) and Art 7 Charter of Fundamental
Rights (CFR).

¢ Determining Member State responsibility for the examination of asylum claims for
unaccompanied children resembles a ‘lottery’. The experience of unaccompanied children
within the Dublin procedure varies considerably amongst the Member States with respect to
inter alia assignment of a guardian, family tracing, assessment of their best interests and age
as well as with regard to the interpretation of the Art. 6 criterion.

¢ Art. 10 on the basis of Eurodac data and irregular entry is the most utilized criterion for assigning
Member State responsibility for the examination of an asylum claim despite its relatively low
position in the hierarchy of criteria.

National Fact:

In 2011, in Bulgaria there was only one outgoing transfer implemented on the ground of family
reasons. This transfer was to Germany and was one out of nine requests sent under these
provisions to Germany (six), France (one), Italy (one) and Austria (one) respectively (Source:
Bulgarian State Agency for Refugees statistics)

Due to the fact that the sovereignty clause and humanitarian clause are both discretionary provisions
there is a degree of flexibility in how Member States apply them. In practice, both these provisions
are rarely applied.

e The majority of Member States only apply the sovereignty clause on limited grounds related
to particularly vulnerable individuals depending on the circumstances of the case or in the
context of Dublin transfers to Greece due to the humanitarian situation there.

e There are procedural restrictions in place for applying the sovereignty clause in a number

of Member States, for example, Bulgarian jurisprudence has held that national Courts are
prevented from reviewing the use of this clause on the basis that it is a non-binding provision.



e The consent of the asylum seeker is not required to apply the sovereignty clause in Austria,
Germany and Switzerland.

e A restrictive interpretation of the humanitarian clause and/or the definition of family members
included in its scope means that the humanitarian clause is hardly ever invoked by administrative
authorities.

National Fact:
In 2011, Germany accepted 2,169 incoming requests for transfers from other Member States.
Only 25 of these requests were on the basis of the humanitarian clause.

Procedural safeguards need to be in place to guarantee the legal and administrative rights of those
subject to the Dublin Regulation. However, this report finds that frequently inadequate procedural
safeguards are in place to guarantee asylum seekers’ rights across the Member States surveyed.

* The majority of Member States provide some form of information to asylum seekers on the Dublin
Regulation either by way of an information leaflet and/or admissibility interview. Despite this, the
amount and quality of the information delivered varies extensively. Obstacles to effective provision of
information include the language employed, technical terminology used in leaflets and/or guidance
notes as well as the quality of interpretation and translation of these documents.

e Good practice is identified in Germany, Slovakia and the Netherlands whereby asylum seekers
are granted access to their Dublin case files held by national administrations. Nevertheless,
practice shows that lengthy delays occur in gaining access to case files held by the German
administrative authorities and sometimes important information regarding the identification of
the responsible Member State is omitted from these files.

¢ Not all persons subject to transfer are correctly informed of the decision, contrary to Member
States obligations under Art. 19(1-2) and Art. 20(1)(e) of the Dublin Regulation. Failure to be
properly notified of a transfer decision also has ramifications for access to an effective legal
remedy.

e All Member States provide some form of an appeal to a transfer decision under the Dublin
Regulation. However, there is divergent practice as to the effectiveness of these legal remedies for
a number of reasons including with respect to requesting suspensive effect of appeal. Obstacles to
accessing an effective legal remedy include the use of detention, restricted access to legal aid and
to a lawyer and the fact that, in some Member States, a transfer decision is only delivered shortly
before removal. This report found that access to an effective legal remedy is particularly restricted
for third country nationals who did not claim asylum in the requesting Member State.

e Contrary to the objective of the Dublin Regulation, this report found that access to an asylum
procedure is not always guaranteed both with respect to taking back and taking charge of cases.
This is due to a number of factors, inter alia asylum claims being deemed to have been implicitly
withdrawn, the strict requirements of subsequent asylum applications and arbitrary procedures
for admission to the asylum procedure. A number of Member States severely restrict access to an
asylum procedure in “repeat” cases, where the Dublin Regulation is applied more than once.
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In the majority of Member States researched, there is no definition of vulnerable persons nor formal
identification procedure in place for identifying persons with special needs. Member State practice
is inconsistent as to whether asylum seekers in the Dublin procedure are subject to medical
examinations. Vulnerability per se will commonly not lead to a transfer decision being cancelled
but may result in the transfer being postponed to a later stage. The research also demonstrates
that continuity of care within the Dublin procedure is not always guaranteed due to the failure of
some Member States to effectively inform the receiving State of any medical conditions or illnesses
the person may have in advance of transfer. Apart from persons with specific health needs there
was a paucity of information on the experience of applicants with other special needs for example
trafficking victims subject to the Dublin Regulation.
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Reception Conditions and Detention

The operation of the Dublin system depicts a Europe with varying standards of reception facilities
and social conditions where asylum seekers in the Dublin procedure are frequently treated as a
secondary category of people with fewer entitlements. NGOs and charities often play an invaluable
role in meeting this protection gap and assisting destitute asylum seekers.

¢ Asylum seekers in the Dublin procedure are often granted fewer rights in terms of access to
reception conditions both pending and subsequent to a Dublin transfer.

e Applicants in the Dublin procedure in some Member States are assigned to different
accommodation facilities and/or the provision of accommodation is limited to a specific period
of time or until notification of a transfer decision.

e Access to accommodation in a small number of Member States is unpredictable due to
insufficient capacity. This has led to some asylum seekers having to resort to measures varying
from recourse to the Courts to the organization of makeshift settlements by asylum seekers
themselves.

¢ Reception standards and accommodation facilities vary dramatically amongst and within
Member States. Insufficient reception capacities and shortage of accommodation facilities are
reported in a number of Member States such as Greece, Italy, France and Switzerland with
asylum seekers in the Dublin procedure often being the first affected.

e Some Member States penalize asylum seekers sent back under the Dublin Regulation who
previously claimed asylum there either by way of providing less monetary allowance or placing
them in reception centres with more limited support services.

¢ Nine out of the eleven Member States researched frequently use detention as part of the Dublin
procedure. The average length of detention varies significantly ranging from 24 hours prior
to travel to the whole duration of the Dublin procedure which may take six months or longer.

e Detention is almost systematically used immediately prior to transfer in the majority of Member
States surveyed.

Practical aspects of the Dublin Regulation
The approach to transfers, circumstantial evidence and adherence to the time limits under the
Dublin Regulation is extremely varied in all the Member States included in this study.

e Transfers by force are predominantly used to execute removals pursuant to the Dublin Regulation
in the majority of Member States. However, voluntary transfers are the main method of removal
in Bulgaria, Spain and Greece. Some Member States have special measures in place for the
transfer of unaccompanied children, for example, in Slovakia and the Netherlands. Problematic
practice exists in Germany whereby the enforcement of a Dublin transfer sometimes results in
the application of a re-entry ban.

¢ |[n general, the time limits set out in the Dublin Regulation are respected. However, sometimes
Member States fail to assume responsibility for the examination of an asylum seeker’s claim
if the time limits expire prior to removal. Long delays in the Dublin procedure are reported in
Austria and Germany.

e Some Member States interpret the term ‘absconds’ under Art. 19(4) and Art. 20(2) relatively
broadly which in turn leads to the extension of the time limit for transfers up to a maximum of
18 months.

e As regards circumstantial evidence, the evidentiary requirements in a number of Member
States for proving family links can be quite stringent, with an increasing resort to DNA tests in
disputed cases.

e Most Member States rarely accept responsibility under Art. 16(3) on the basis that an asylum
seeker has shown that they have left the territory of the Member States for at least three
months. Evidentiary requirements are generally applied in accordance with Annex Il of the
Implementing Regulation.”

7 Annex Il of the Implementing Regulation includes List A (means of proof) and List B (Circumstantial evidence).



Member State cooperation

Communication and administrative cooperation between Member States in applying the Dublin
Regulation is generally good though there have been some reported instances of incorrect and/or
insufficient information being transmitted for identification purposes. Bilateral agreements and the
exchange of Dublin liaison officers are common practical cooperation measures used by Member
States in the Dublin system. Austria, Bulgaria, Germany, Hungary, France, Romania, Slovakia and
Switzerland all engage in bilateral agreements in accordance with Art. 23. These administrative
agreements commonly result in shorter timeframes for sending and responding to requests
and include provisions on practical measures regarding actual transfers. Bilateral readmission
agreements outside the context of the Dublin Regulation also occur in Bulgaria, Italy and Greece.
The research shows that there are a number of concerns surrounding the implementation of these
readmission agreements and their compliance with Member States legal obligations, most notably,
the guaranteed right of asylum under Art. 18 of the Charter of Fundamental Rights.

The implementation of European jurisprudence

Member States implementation of key European jurisprudence is inconsistent and varied. A
minority of Member States still have not formally stopped all transfers to Greece despite landmark
rulings from both the European Court of Human Rights and the Court of Justice of the European
Union prohibiting removal there due to systemic deficiencies in the asylum procedure and reception
conditions there. Divergent practice also exists in relation to the interpretation of key findings in the
Court of Justice of the European Union (CJEU) joint cases of C-411/10 and C-493/10.8

**k*

The implementation of the new recast Dublin Regulation will introduce significant humanitarian
reforms in the operation of the Dublin system. A number of practical recommendations are provided
below in response to deficiencies in Member State practices which the recast Dublin Regulation
will not address. It should be noted that some of these recommendations reflect long-standing
positions that ECRE has taken which are necessary to reiterate in light of Member States continued
failure to address these issues.® Proposals for further research are also advanced for priority areas
of concern that require additional study.

8 CJEU, Joined cases C-411/10 and C-493/10, N.S. v. Secretary of State for the Home Department and M.E. and others v. Refugee
Applications Commissioner, Minister for Justice, Equality and Law Reform, Judgment of 21 December 2011.

9 See for example, ECRE/ELENA Report on the Application of the Dublin Il Regulation in Europe, March 2006; ECRE, Sharing Responsibility
for Refugee Protection in Europe: Dublin Reconsidered, March 2008; ECRE, Submission from the European Council on Refugees and Exiles
in response to the Commission’s Green Paper on the Future Common European Asylum System (COM (2007) 301), AD5/9/2007/Ext/RW.
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European Commission:

1. With respect to the forthcoming ‘fitness check’:

e The European Commission should conduct a comprehensive audit of all costs associated with
the Dublin system.

e More quantitative and qualitative data should be gathered by the European Commission with
the support of Member States on the impact of the Dublin system on unaccompanied children.

e Further study should be conducted on the reasons why limited Member State responsibility is
assigned on the basis of family members.

¢ Monitoring national practices on the reception and detention of asylum seekers in the Dublin
procedure should be prioritised by the European Commission with the support of EASO, taking
into account all available sources, including UNHCR and NGOs.

2. When drafting the common information leaflet envisaged under a new implementing regulation,
a test phase should be conducted with a sample group of asylum seekers to ensure that the
content is sufficiently clear and understandable and presented in a user-friendly format.

3. The European Commission should ensure that the recast Dublin Regulation along with other
EU asylum legislation is properly implemented at the national level and take infringement
proceedings where appropriate.

Council of Europe:

1. The Council of Europe Commissioner for Human Rights should continue to monitor the impact
of the Dublin system and press Member States to apply the Dublin Regulation in a manner
consistent with their ECHR obligations.

Fundamental Rights Agency (FRA):

1. FRA should undertake research on the impact of the Dublin system on asylum seekers
fundamental rights in Europe.

European Asylum Support Office (EASO):

1. In view of the establishment of a mechanism for early warning, preparedness and crisis
management, EASO should:

e Create expert workshops competent to address problematic national practices related to
the application of the Dublin Regulation which will include organizations with specific expertise
in this field.

e Enhance and publish the collection of data on the quality and operation of Member States
asylum systems that it obtains.

2. EASO should conduct a thorough review of the implementation of the European Asylum
Curriculum module on the Dublin Regulation by Member States.

Member States:

1. The collection of statistics on the application of the Dublin Regulation should be published
and enhanced in compliance with Member State obligations under Regulation (EC)
862/2007.

2. Dublin Regulation statistics should be disaggregated on the basis of sex and age.



Member States:

. Comprehensive data on the financial cost of operating the Dublin system should be collected

and published by Member States.

. With respect to unaccompanied children:

e The principles of the best interests of the child should be the paramount consideration in
identifying the responsible Member State;

* Member States should be more consistent and assiduous in their efforts to trace family
members of unaccompanied children in the Dublin procedure living elsewhere in the territory
of Member States;

e The benefit of the doubt should be applied in age-disputed cases given the margin of error
and the variety of methods used in age determination procedures.

. Member States must ensure that the principle of family unity is respected within the Dublin

procedure by applying the humanitarian clause in cases where adherence to the binding
criteria would result in such families being separated.

. Member States must respect the duty to apply the sovereignty clause where a transfer would

be incompatible with their obligations under international law.

. The sovereignty and humanitarian clause should be applied in a fair, humane and flexible

manner that addresses the complex and varying situations in which many asylum seekers
find themselves.

. Applicants should be regularly provided with information on the progress of their case within

the Dublin procedure.

. Applicants in the Dublin procedure should be informed of a transfer decision within a

reasonable period in advance of removal.

10. Pursuant to the right to asylum guaranteed by Art. 18 of the Charter of Fundamental Rights,

11.

all persons subject to the Dublin Regulation must be guaranteed access to an asylum
procedure and to a full examination of their asylum claim.

Immediate steps must be taken to implement the CJEU Court ruling of C-179/11 and ensure
equivalent standards of reception conditions for all asylum seekers including in the Dublin
procedure.

12. In order to ensure that the objective of swift access to an asylum procedure is achieved

in practice, all Member States must strictly adhere to the time limits set out in the Dublin
Regulation.

13. Transfers pursuant to the Dublin Regulation should not result in the imposition of re-entry

bans.

14. The definition of absconding should be narrowly defined for the purposes of extending the

procedural time limits under Art. 19(4) and Art. 20(2).

15. DNA testing should only be used in complex Dublin cases where necessary in the absence

of other documentation proving family links. If DNA tests are a requirement for proving family
links in the Dublin procedure, Member States should provide them free of charge.

16. Readmission agreements should not be used to circumvent Member States obligations

under the Dublin Regulation and international human rights and refugee law.

17. Member States must ensure that Dublin Regulation is applied in a manner consistent with

1.

the jurisprudence of the European Court of Human Rights (ECtHR) and CJEU.

NGOs operating in the field of asylum:

Further research should be conducted on the application of the Dublin Regulation with respect
to trafficking victims and LGBTI asylum seekers.
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The report comes at a time when there have been significant developments
in the landscape within which the Dublin system operates. In 2011, seminal
judgments from both the European Court of Human Rights (ECtHR) and
Court of Justice of the European Union (CJEU) changed the legal framework
within which the Dublin system operates. At the same time, the EU institutions
have recently reached a political agreement on a recast Dublin ‘III’ Regulation
which maintains the underlying principles of the Dublin system and introduces
substantive reforms to the Dublin system aiming to increase efficiency whilst
respecting the fundamental rights of those subject to it. Comprehensive
information on the technical application of the Dublin Il Regulation in a large
number of Member States has not been gathered since 2006"° and more recent
research focuses on the impact of certain aspects of the Dublin system.” This
report aims to fill that gap.

This research provides a comparative analysis of the technical application of the Dublin Regulation
in Austria, Bulgaria, France, Germany, Greece, Hungary, ltaly, Slovakia, Spain, Switzerland
and the Netherlands. The report serves to synthesise the findings of the national reports produced
by project partners and also draws upon jurisprudence in Member States. The national country
reports should be referenced for a more detailed picture of the application of the Dublin Regulation
at the national level. Although the focus of the research is on administrative practices, reference
is also made to relevant legislation and policies within the Dublin system where appropriate. This
report deals primarily with the application of the criteria and Member State co-operation in applying
this Regulation. Information was also gathered on the context in which the Dublin Regulation
applies at the national level with respect to reception conditions, detention and other Member State
obligations.

1.1. Legal Framework

* From Schengen and Beyond

The origins of the Dublin system can be traced back to the safe third country concept introduced
to European asylum policy in the 1990s in response to a significant increase in asylum applications.
With the introduction of the 1985 Schengen agreement and following the lifting of internal borders
between Member States, it became clear that these measures needed to be accompanied by rules
concerning Member State competence over asylum seekers. In Europe, the safe third country concept
was first codified in the Convention determining the State responsible for examining applications
for asylum lodged in one of the Member States of the European Communities, commonly referred
to as the Dublin Convention which was signed in June 1990 by the then 12 Member States of the
European Community.' It entered into force on 1 September 1997 and as well as the 12 original

10 ECRE/ELENA Report on the Application of the Dublin Il Regulation in Europe, March 2006; UNHCR The Dublin Il Regulation: A UNHCR
Discussion Paper, April 2006.

11 For example, CIR Dubliners Research and exchange of experience and practice on the implementation of the Council Regulation Dublin I
establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum application lodged in one
of the Member States by a third-country national, April 2010.

12 Previous to the Dublin Convention the 1985 Schengen Agreement title Il Chapter 7 provided that asylum seekers could apply in only
one Member State, the criteria for which were listed in Art. 30 of that Chapter.
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signatories, it was adopted on 1 October 1997 by Austria and Sweden and on 1 January 1998 by
Finland.

When the Dublin Convention was established, it was thought by some commentators to have had
the potential to remedy the situation of “asylum seekers in orbit” in which no Member State would
take responsibility for the determination of their asylum claim. However, within two years of its
establishment there was widespread agreement that it was not functioning as well as had been
hoped.™ At a special Council meeting in Tampere in October 1999 the European Council called
for establishment of a Common European Asylum System (CEAS) including the development of
an instrument to identify the responsible Member State for the examination of an asylum claim.™
With the adoption of the Amsterdam Treaty it was necessary that a Community instrument replaced
the Dublin Convention. Therefore the Commission took the opportunity at that time to review the
legal framework for the Dublin system. As a result of that, in 2003 Council Regulation (EC) No
343/2003 establishing the criteria and mechanisms for determining the Member State responsible
for examining an asylum application lodged in one of the Member States by a third country national
was adopted (hereafter the Dublin Regulation).'®

¢ The Dublin Regulation

The Dublin Regulation is aimed at determining Member State responsibility for the examination of
an asylum application. As a regulation, it has direct effect and is binding on all EU Member States as
well as the following Schengen Associated States Iceland, Switzerland, Norway and Liechtenstein.
A fundamental characteristic of the system is that a single Member State is responsible for the
examination of an asylum claim. The Dublin Regulation is supported by a number of other regulatory
instruments, which together comprise the ‘Dublin system’. The Eurodac Regulation provides for the
comparison of fingerprints of asylum applicants for the purposes of applying the Dublin Regulation
whilst the Implementing Regulation lays down detailed rules for the application of various aspects
of the Dublin Regulation.'®

The aim of the Dublin Regulation is multifold: a) ensure that one Member State is responsible for the
examination of an asylum claim and therefore avoid “asylum seekers in orbit” scenarios; b) prevent
abuse of asylum procedures in the form of multiple asylum applications; c) to determine as quickly
as possible the responsible Member State and to guarantee effective access to an asylum procedure
in the responsible Member State. It is sometimes referred to as a responsibility sharing mechanism
but the Dublin system was not intended to be a mechanism for equitably sharing responsibilities
with regard to the examination of asylum claims.

The Regulation comprises of a set of criteria for allocating responsibility set out in a hierarchical
manner. Member States must apply this criteria in the order of importance in which they appear in
the Regulation. By order of priority, the criteria set out how responsibility is attributed to Member
States as follows: a) a State in which the applicant has a family member (as defined in Article 2(i)

13 European Commission, Commission Staff Working Paper: Revisiting the Dublin Convention: Developing Community legislation for determining
which Member State is responsible for considering an application for asylum submitted in one of the Member States, SEC (2000) 522.

14 Tampere Conclusion No. 14 stated: This system should include, in the short term, a clear and workable determination of the State
responsible for the examination of an asylum application, common standards for a fair and efficient asylum procedure, common minimum
conditions of reception of asylum seekers, and the approximation of rules on the recognition and content of the refugee status. It should also
be completed with measures on subsidiary forms of protection offering an appropriate status to any person in need of such protection.

To that end, the Council is urged to adopt, on the basis of Commission proposals, the necessary decisions according to the timetable set in
the Treaty of Amsterdam and the Vienna Action Plan. The European Council stresses the importance of consulting UNHCR and other
international organisations.

15 The legal basis for the Dublin Regulation was under Art. 63(1)(a) of the Amsterdam Treaty. Art. 63(1)(a) required that the European
Council adopt “criteria and mechanisms for determining which Member State is responsible for considering an application for asylum
submitted by a third country national in one of the Member States”. The legal basis for the Dublin Regulation is now Art. 78(2)(e] Treaty
on the Functioning of the European Union (TFEU’).

16 The Implementing Regulation and Council Regulation (EC) 2725/2000 of 11 December 2000 concerning the establishment of
“EURODAC" for the comparison of fingerprints for the effective application of the Dublin Convention [2000] OJ L 316, (‘Eurodac
Regulation’) and Council Regulation (EC) 407/2002 of 28 February 2002 laying down certain rules to implement Regulation (EC)
2725/2000 concerning the establishment of “EURODAC” for the comparison of fingerprints for the effective application of the Dublin
Convention [2002] OJ L 62/1.



of the Regulation) who has refugee status or whose application for asylum is being examined; b) a
State which has provided the applicant with a residence permit or a visa or the border of which has
been crossed illegally by the applicant; c) in case when the circumstances specified above do not
take place, if the applicant enters the territory of a Member State in which the need for him/her to
have a visa is waived, that State is responsible for examination of the application. If none of these
criteria are applicable, the first Member State in which the asylum application is lodged becomes
responsible for examining it (Art. 13).

Over the years, sharp criticism has been levelled at the Dublin system due to its inherent limitations and
its harsh impact on asylum seekers subject to it. Indeed, a Dublin transfer has often meant that an asylum
seeker never receives an examination of his/her claim by any Member State, families are separated and
asylum seekers are frequently detained.® Within the context of the Common European Asylum System
(CEAS), vastly differing recognition rates create an ‘asylum lottery’ for individuals fleeing persecution
and reception conditions available for asylum seekers vary widely across Member States.' Any system
for allocating Member State responsibility is contingent upon harmonized protection standards within
those Member States, which is far from a reality within today’s’ Europe.

The detrimental impact of the Dublin Regulation on asylum seekers has been highlighted not only by
civil society but also by the Council of Europe, in particular the Commissioner for Human Rights.2°
For example, recently, in the context of mounting tensions in the Eastern Mediterranean in relation
to migration and asylum, the Parliamentary Assembly of the Council of Europe invited the European
Union to “revise and implement the Dublin Regulation in a way that provides a fairer response to the
challenges that the European Union is facing in terms of mixed migration flows”.?’

The very foundation of the Dublin Regulation counteracts true solidarity in Europe as it shifts
responsibility for the examination of asylum claims to those Member States at the borders of Europe.
In the 2007 Green Paper, the Commission itself acknowledged that the “Dublin system may de facto
result in additional burdens on Member States that have limited reception and absorption capacities
and that find themselves under particular migratory pressures because of their geographical
location”.?? The system creates additional burdens for these countries and the feeling of a solidarity
gap within Europe. This is particularly problematic, in that in ‘overburdened’ situations it is most
likely that this will also have detrimental effects for asylum seekers present there, as demonstrated
for example, in the poor reception conditions for asylum seekers in Greece.

Given that the application of the Dublin Regulation undermines refugee rights, ECRE along with
other organizations have advocated and continue to advocate for a fundamental revision of the
Dublin system, replacing it with a responsibility determination procedure, which focuses on existing
connections between asylum seekers and Member States and asylum seeker’s own preferences.
Such an approach would likely reduce irregular movement prior to the refugee status determination
procedure as well as facilitate the integration of refugees.®

Despite increasing evidence of its flawed nature, Member States continue to be strongly committed
to the Dublin system as reaffirmed in the Stockholm Programme, which states that ‘the Dublin
system remains a cornerstone in building the CEAS”.?*

17 Article 12 also provides that where the application for asylum is made in an international transit area of an airport of a Member State
by a third-country national, that Member State shall be responsible for examining the application.

18 See for example, ECRE The Dublin Regulation: Twenty Voices - Twenty Reasons for Change, March 2007.

19 An “asylum lottery’ continues to exist in Europe as evidenced by recognition rates in 2011, which are extremely variable. For example, in
2011 the recognition rate at first instance in Finland was 66.7% whilst the rate in Ireland was 4.2% (Source: UNHCR Global Trends for 2011).

20 European Parliament Evaluation of the Dublin System (Own Initiative Report), INI (2008) 2262, 2 July 2008; Council of Europe
(‘CoE’) Parliamentary Assembly press release, ‘Dublin Regulation: unfair, expensive and ineffective’ says new Chair of PACE Migration
Committee, 8 December 2010; CoE Commissioner for Human Rights, The ‘Dublin Regulation” undermines refugee rights, Press
Release 683(2010).

21 CoE Parliamentary Resolution Migration and asylum: mounting tensions in the Eastern Mediterranean, 1918 (2013).

22 Commission Green Paper on the future of the Common European Asylum System, COM(2007) 301 final, 6.6.2007 p.10.

23 ECRE Dublin reconsidered paper.

24 European Council The Stockholm Programme - an open and secure Europe serving and protecting citizens, (2010/C 115/01), Chapter 6.2.
This does not exclude the possibility of a fundamental replacement of the Dublin system in the future though, as the Council
in the Stockholm Programme invites the Commission to ‘consider; if necessary, in order to achieve the CEAS, proposing new legislative
instruments on the basis of an evaluation’. However, in the short term, Member States favour maintaining the founding principles
of the Dublin Regulation with interim reform envisaged in the recast of the Dublin Regulation.
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e European Jurisprudence: Cracks in the Dublin System

Given this lack of willingness by Member States to revisit the foundational principles of the Dublin system
in the face of mounting evidence of its deficiencies, the Courts, both at the national and European level,
have increasingly been required to intervene to protect the fundamental rights of those subject to it. Over
the past few years, there has been an increase in litigation at both the national and European level with
regard to the application of the Dublin system, particularly in relation to challenges to transfers to Greece.

As of October 2012, there are approximately 90 cases currently pending before the ECtHR concerning
the application of the Dublin Regulation.? This additional pressure on the Court is compounded by
a large amount of Rule 39 requests. Since 2007 alone, there have been more than 910 Rule 39
interim measures granted by the ECtHR in proceedings related to the Dublin Regulation on the
basis of a prima facie risk of a violation of an asylum seekers rights under the ECHR.?® Additionally,
up until November 2012, the CJEU has ruled upon five preliminary references and there are a further
four pending preliminary reference questions on the interpretation of the Dublin Regulation.?”

The delivery of two landmark judgments in 2011 from the ECtHR Grand Chamber in the M.S.S. v
Belgium and Greece case?® and the CJEU Grand Chamber in the joined cases of C-411/10 and
C-493/10 fundamentally changed the automatic operation of the Dublin system.?® In M.S.S. v
Belgium and Greece the ECtHR Grand Chamber ruled, amongst other findings, that Belgium had
violated Art. 3 and Art. 13 ECHR by sending asylum seekers back to Greece under the Dublin
Regulation. Belgium was held to be in violation of Art. 3 for exposing the asylum applicant to the
detention and living conditions in Greece. With regard to the national appeal procedure in Belgium,
the Court held that it was in violation of Art. 13 in conjunction with Art. 3 because of the lack of an
effective remedy against the Dublin decision. The judgment underscores that Member States in
applying the Dublin Regulation cannot ignore the rights of asylum seekers to reception conditions
that respect their human dignity and to effective remedies, including procedures to protect against
refoulement and other arguable claims of human rights violations.*° In the current application of the
Dublin Regulation, the M.S.S. v Belgium and Greece judgment clearly holds that when making a
decision whether to transfer, the transferring Member State cannot disregard the factual situation in
the responsible Member State. When there are substantial grounds for believing that upon transfer
the asylum seeker would face a real risk of a violation of his/her fundamental rights, then the transfer
must not be carried out and the sovereignty clause Article 3(2) should be used.

Similarly, in December 2011, the CJEU in the joined cases of C-411/10 and C-493/10 ruled that
Member States have an obligation not to transfer asylum seekers to States where such a transfer
would result in inhuman or degrading treatment in violation of Art. 4 of the Charter of Fundamental
Rights (CFR).?' Both these Court rulings clearly show that the Dublin system cannot work on the
basis of a conclusive presumption that asylum seekers’ fundamental rights in each Member State
will be observed.?? The operation of mutual trust under the Dublin Regulation cannot be absolute.*

25 CoE ECtHR Press Unit, Fact Sheet = ‘Dublin Cases’, October 2012; Also note that from 2009-2010 there were no less than 700 cases
submitted to the ECtHR concerning asylum seekers requesting that their transfers under the Dublin Regulation were suspended -
see CoE Commissioner for Human Rights, The ‘Dublin Regulation’ undermines refugee rights, Press Release 683(2010).

26 ECRE/ELENA Research on ECHR Rule 39 interim measures, April 2012, Annex B(4) p. 100. That information was up-to-date as of April
2012 so the number of Rule 39 requests on the basis of the Dublin Regulation may now be significantly higher.

27 The CJEU has issued rulings in the following Dublin Regulation cases: C-19/08, C-411/10 and C-493/10, C-620/10, C-179/11,
C-245/11. The following Dublin Regulation cases are still pending: C-4/11, C-528/11, C-648/11 and C-394/12.

28 ECHR, M.S.S. v. Belgium and Greece, Application No. 30696/09, 21 January 2011.

29 CJEU, Joined Cases C-411/10 and C-493/10, N.S. v. Secretary of State for the Home Department and M.E. and others v. Refugee
Applications Commissioner, Minister for Justice, Equality and Law Reform, Judgment of 21 December 2011.

30 See also ECHR T/ v UK, Application no. 43844/98, 7 March 2000.

31 Art. 4 Charter of Fundamental Rights ('CFR’): No one shall be subjected to torture or to inhuman or degrading treatment
or punishment.

32 This principle of conclusive presumption has also been denounced outside the context of the Dublin Il Regulation in relation to
the 1951 Refugee Convention and 1967 Protocol and Australia’s agreement with Malaysia, which was held to be invalid by the
Australian High Court. See High Court of Australia, Plaintiff M70/2011 v Minister for Immigration and Citizenship, Plaintiff M106
of 2011 v Minister for Immigration and Citizenship [2011] HCA 32 (31 August 2011).

33 See for example M.S.S. v Belgium and Greece, para. 342 “...When they apply the Dublin Regulation, therefore, the States must make
sure that the intermediary country’s asylum procedure affords sufficient guarantees to avoid an asylum seeker being removed, directly or
indirectly, to his country of origin without any evaluation of the risks he faces from the standpoint of Article 3 of the Convention.”



Member States will have to ensure that they apply the Dublin Regulation in a manner which respects
the fundamental rights of refugees.

e Recasting the Dublin Regulation

In 2008, in the context of recasting the Dublin Regulation, the Commission proposed to uphold the
underlying principles in the Dublin Regulation, in the absence of political will for a fundamentally
different approach to allocating Member State responsibility.3* The main aim of the recast proposal
was to increase the system’s efficiency whilst ensuring higher standards of protection for those
within a Dublin procedure. The proposal also envisaged a temporary suspension mechanism to
better address situations of particular pressure on Member States’ reception facilities and asylum
systems. However, during the political negotiations, this proposal was replaced by a mechanism for
early warning, preparedness and crisis management. 3°

The Dublin recast compromise text contains some significant areas of improvement including
inter alia the provision of an individual right to information and a right to a personal interview, and
the explicit inclusion of the best interests of the child principle as a primary consideration when
applying the Dublin Regulation to all children. Moreover, recast Art. 18 of the compromise text now
explicitly obliges Member States to complete the examination of an asylum claim when a person
is transferred to the responsible Member State.*® In addition, the early warning, preparedness and
crisis management mechanism has the potential to be built into a permanent ‘health check’ of the
CEAS to address serious deficiencies in Member States reception facilities and asylum systems if
fully resourced and implemented correctly.®” Respect for the fundamental rights of asylum seekers
subject to the Dublin procedure should always be the primary concern when operating such a
mechanism, rather than the smooth functioning of the Dublin Regulation itself.

Political agreement on the recast Dublin Regulation was reached in late 2012.38 However, at the time of
writing, formal adoption of the recast is still pending. The Dublin ‘lII’ Regulation will replace the Dublin II
Regulation six months after its formal adoption and will also be applicable in Croatia in 2013.%°

The key challenge in this next phase of the Dublin system is to ensure that it is applied effectively
and in a protection-sensitive manner. As long as there is limited convergence and harmonization in
asylum policies and practice across Europe, however, problems within the Dublin system will remain.
Therefore, the Commission’s commitment to conduct a comprehensive ‘fitness-check’ of the Dublin
system, covering its legal, social and economic effects as well as its effects on fundamental rights,
is welcomed. Such a ‘fitness check’ should also review the efficacy of the Dublin system as ‘other
components of the CEAS and EU solidarity tools are built up’.°

34 Commission (EC) Proposal for a Regulation of the European Parliament and of the Council establishing the criteria and mechanisms
for determining the Member State responsible for examining an application for international protection lodged in one of the Member
States by a third-country national or a stateless person, (Recast), SEC(2008)2962, 2008/0243 (COD), 3.12.2008 (‘Commission recast
proposal’).

35 For further information see Art. 33 of the Dublin recast compromise text.

36 Council of the European Union, Position of the Council at first reading with a view to the adoption of a Requlation of the European
Parliament and of the Council establishing the criteria and mechanisms for determining the Member State responsible for examining an
application for international protection lodged in one of the Member States by a third-country national or a stateless person (recast], ASILE
129, CODEC 2520, OC 601, Interinstitutional File: 2008/0243 (COD), Brussels, 14 December 2012, accessed at:
http://register.consilium.europa.eu/pdf/en/12/st15/st15605.en12.pdf

37 On this issue see ECRE, Enhancing intra-EU solidarity tools to improve quality and fundamental rights protection in the Common European
Asylum System, January 2013.

38 Cyprus Presidency of the Council of the European Union Political Agreement on the Dublin Regulation, Press Release, 6.12.2012

39 Art. 49 recast Dublin compromise text “This Regulation shall enter into force on the twentieth day following that of its publication in
the Official Journal of the European Union. It shall apply to applications for international protection lodged as from the first day of the sixth
month following its entry into force and, from that date, it will apply to any request to take charge of or take back applicants, irrespective
of the date on which the application was made. The Member State responsible for the examination of an application for international
protection submitted before that date shall be determined in accordance with the criteria set out in Regulation (EC) No. 343/2003".

40 European Commission, Communication from the Commission to the European Parliament, the Council, the European Economic and
Social Committee and the Committee of the Regions on enhanced intra-EU solidarity in the field of asylum An EU agenda for better
responsibility-sharing and more mutual trust, COM 2011 (835), 2.11.2011 p.7.

=
2
-
o
=]
©
e
E=1
=
1
=
<]
K<
[=
(<]
(7]
]
=
-1
1
c
2
5
3
o
Q
o
=
e}
=]
(a]
(]
=
-




"Methodology

ABojopoyis\l - pjoy uo saAIT - uonenbay || ulgng ayL




The information in this report synthesizes the information gathered by
national experts. Over the period of time from November 2011 to October 2012
national experts gathered information on administrative practices concerning
the Regulation by way of desk-based research, an analysis of asylum seekers’
individual cases which they came across in the course of their work and also
through country-specific questionnaires sent to and meetings held with national
Dublin units and other relevant stakeholders. Furthermore, approximately 190
judgments concerning or linked to the Dublin Regulation where gathered as
part of this project. Where appropriate, these cases summaries are quoted to
illustrate national practices and judicial interpretation of the Regulation.”

The information in this report is up to date as of October 2012. Some difficulties were encountered
during the research such as delays in meeting the relevant staff in Dublin units and challenges
surrounding receiving detailed responses to questionnaires. This comparative report focuses
mainly on information revealing cross-cutting trends in the application of the Dublin Regulation.
Information on some Dublin Regulation provisions (for example Art. 11 and 12) was omitted from
this report due to a paucity of information concerning them at the national level. A national report
was also published on behalf of Romania by the Romanian JRS but unfortunately this was submitted
too late to be referenced and included in the comparative report despite the original intentions
of the partners.*> Some stakeholders in Spain were also unable to provide sufficient information
on national practice and therefore only limited references to Spain are made in this report where
applicable. The report makes recommendations for immediate action to address the shortcomings
identified in current practice within the Dublin system except for deficiencies that will be addressed
by a correct implementation of the recast of the Dublin Regulation. It is significant to note that a
number of these recommendations reflect long standing positions that ECRE has taken which are
necessary to reiterate in light of Member States continued failure to address these issues.

Throughout this report references are made to the compromise text of the recast Dublin Regulation
as set out in the 14 December 2012 Council document version and referenced as the ‘Dublin recast
compromise text’.*® This text includes the main amendments in the recast Regulation but there may
have been further minor changes after an assessment by lawyer-linguists since that time. Therefore,
the numbering of specific recast Regulation articles may not reflect the final official journal version
of the recast Dublin Regulation which is still pending at the time of writing this report. In this report
the reference to Member States includes all countries bound by the Dublin Regulation included
within the scope of this research, both with respect to EU Member States and Schengen Associated
States applying the Dublin Regulation. Annex | of this report provides further clarification on legal
terminology used in the context of this study.

41 All of the case summaries are available in the jurisprudence database at www.dublin-project.eu.

42 The national report for Romania will be available at www.dublin-project.eu in February 2013.

43 Council of the European Union, Position of the Council at first reading with a view to the adoption of a Regulation of the European
Parliament and of the Council establishing the criteria and mechanisms for determining the Member State responsible for examining an
application for international protection lodged in one of the Member States by a third-country national or a stateless person (recast], ASILE
129, CODEC 2520, OC 601, Interinstitutional File: 2008/0243 (COD), Brussels, 14 December 2012, (‘Dublin recast compromise text’)
accessible at: http://register.consilium.europa.eu/pdf/en/12/st15/st15605.en12.pdf.
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3.1. Dublin Regulation Statistics

Many national authorities do not make statistics available at the national level despite being
obliged to provide this information to Eurostat. Therefore, this information is on the basis of data
gathered by Eurostat.** Further national statistical information is available in annexes in a number
of the national reports.*® Nevertheless, from the start the methodological difficulties in conducting
a statistical analysis must be emphasized as even within Eurostat not every Member State has
provided detailed data to use for comparison.*®

National Fact
In2011, Italy received 13,715 incoming requests under the Dublin Regulation from othe
States. During that year, Italy sent 1,275 outgoing requests to other Member States.

As regards implemented transfers, 4,645 asylum seekers were transferred to ltaly
In contrast to this, Italy only implemented 14 transfers to other Member States (Sour:
Unit, Italian Ministry of Interior).

Depending on the Dublin caseload the percentage of actual transfers is relatively low. On average,
across all EU Member States for 2009 and 2010, only 34.86% of accepted requests actually
resulted in transfers.*” This show that across the European Union and the Schengen Associate
States approximately a third of accepted requests for responsibility result in transfers of asylum
seekers to the responsible Member State. This low rate of transfers raises serious questions as to
the efficiency of the Dublin system.

The statistical data shows that certain Member States frequently exchanged equivalent numbers
of Dublin requests between themselves, for example, between Switzerland and Germany and
Norway and Sweden. On the basis of the average number of requests for 2010 Germany sent
306 outgoing requests to Switzerland and also received in the same period 350 requests from
Switzerland. Similarly, for the same period Norway sent 458 requests to Sweden and received
482 requests back on average from Sweden. This equivalent number of exchanges of Dublin
cases indicates that despite the considerable cost and administrative effort to implement Dublin
procedures, some Member States end up with more or less the same overall number of asylum
applications to examine.

44 Further information on the use of Eurodac is available at: Commission, report from the Commission to the European Parliament and
the Council, Annual Report to the European Parliament and the Council on the activities of the EURODAC Central Unit in 2011, COM(2012)
533 final, 21.9.2012.

45 For example, statistical information on the application of the Dublin Regulation is available in the annexes of the Hungary and Italy
national reports.

46 Even if sufficient statistical data is available, the data is not collected and evaluated in a uniform manner due to methodological
difficulties. As part of this research it was noted that there appear to be significant differences in the figures submitted by Member
States to Eurostat and those statistics available at the national level. This requires further consideration particularly in light of the
need for accurate statistical information for the forthcoming ‘Early Warning, Preparedness and Crisis Management Mechanism’
envisaged under the recast Dublin Regulation..

47 In addition on average for 2009 and 2010 only 25.75% of all requests actually resulted in successful transfers to the responsible
Member State. During the same time period, 73.91% of outgoing requests were accepted by the receiving Member State.
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e Chart on the main legal grounds for outgoing requests in 2010 - See corrigendum in Annex 5

FAM = 0.5 %
DOC =15 %
HUM =0.1 %
EDAC =43 % TKB_4.5=03%

TKB_16/1/c =31 %

TKB_16/1/e =10 % TKB_16/1/d =0.1 %
FAM Family (Art 6, 7, 8, 14) = 0.5 %
DOC Documentation and entry reasons (Art 9, 10, 11, 12) =15 %
HUM Humanitarian reasons (Art 15) = 0.1 %

Taking back requests: Withdrawal of application during Dublin procedure

TKB_4.5 (Art.4.5) = 0.3 %

TKB_16/1/c Taking back requests: Under examination - no permission to stay = 31 %
TKB_16/1/d Taking back requests: Withdrawal - new application = 0.1 %
TKB_16/1/e Taking back requests: Rejection - no permission to stay = 10 %

EDAC Total requests based on EURODAC = 43 %

The pie chart*® above depicts the percentage of the average number of outgoing requests for the
year 2010 on the relevant grounds of the Dublin criteria for all Member States. For example, in
2010 only 0.5% of outgoing requests to another Member State under the Dublin Regulation were
on the basis of family reasons. Even fewer outgoing requests were sent to other Member States
for humanitarian reasons under Art. 15 i.e. 0.1% of requests in 2010 were on this basis. The legal
grounds predominantly used for outgoing requests relate to Eurodac data and take back requests
under the Dublin Regulation.

The pie chart highlights the fact that the Dublin Regulation criteria has not been fully utilized in the
best interests of the asylum seeker with the main basis for outgoing requests being linked to irregular
movement in the context of take back requests and Eurodac data. Familial and humanitarian reasons
only consist of a small proportion of cases for sending outgoing requests to other Member State.

Art. 47 of the recast Dublin compromise text provides that statistics concerning its operation and
that of the Implementing Regulation shall be communicated to the Commission in accordance
with Art. 4(4) of Regulation (EC) No. 862/2007.4° However, the statistics Member States are obliged
to share under the Dublin Regulation with the Commission under Regulation (EC) No. 862/2007
are not disaggregated by age or sex.®® Therefore, without this data it was not possible to assess
whether the application of the Dublin Regulation places asylum seekers of one sex at a particular
disadvantage or monitor the amount of unaccompanied children subject to Dublin transfers.

48 The data for this pie chart was produced on the basis of calculating the average number of outgoing requests from each Member
State and the according legal basis for that request as provided in Eurostat data. The legend of the pie chart is on the basis of
terminology used by Eurostat.

Please see Annex 5 Corrigendum

49 Council Regulation (EC) No. 862/2007 of the European Parliament and of the Council of 11 July 2007 on Community statistics on
migration and international protection and repealing Council Regulation No. 311/76 on the compilation of statistics on foreign
workers, L199/23 0J 31.7.2007 ('Regulation on Statistics’).

50 It is noted that the sex of the applicant will be collected in relation to Eurodac data.
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3.2. Operational cost of the Dublin system

In the 2007 Commission evaluation report on the Dublin system it was noted, “Owing to the lack of
precise data, it was not possible to evaluate one important element of the Dublin system, namely its
cost”.%" Therefore as part of this research, national experts were requested to ascertain further data
on the costs related to the application of the Dublin Regulation. Costs related to the administrative
operation of Dublin units include costs such as office equipment, personnel, EURODAC infrastructure
support including the taking and storing of fingerprint data as well as the cost of conducting
transfers to other Member States. However, it has proven difficult to measure these costs, as often
the national Dublin authorities are part of a broader, more general administrative structure that deals
with migration, asylum and border control. In none of the Member States requested was information
available on the operational costs of applying the Dublin Regulation (Austria,*? Bulgaria, France,
Germany, Greece, Hungary, Italy, Slovakia, Spain, Switzerland and the Netherlands).

In response to requests for information a number of national authorities indicated that it was difficult
to calculate the financial costs due to the fact that several different national administration units
and/or branches are involved in the Dublin procedure, encompassing both the administrative
aspects linked to ascertaining the Member State responsible as well as conducting actual transfers
to the responsible Member State. As an example, in Switzerland the Federal Office for Migration
(FOM) registers asylum applications and determines Member State responsibility under the Dublin
Regulation whilst regional cantons are responsible for conducting Dublin transfers. The FOM has
no information on the costs incurred at the regional level by the cantonal authorities. Similarly, in
the Netherlands the following national authorities are involved in different aspects of applying the
Dublin Il Regulation: the Immigration and Naturalization Service (IND), the Immigration Police, the
Central Agency for the Reception of Asylum Seekers and the Service for Repatriation and Departure
(DT&V). According to Dutch governmental officials, as there is no centralized administration for
operating the Dublin system and due to the fact that each of these authorities stores their own
statistics separately it is difficult to ascertain comprehensively the costs related to the Dublin
Regulation.?®

The issue of the financial cost of the Dublin system has been the subject of parliamentary enquiries
in Austria,®* Germany® and Switzerland® but the response thus far has been that the cost of
operating the Dublin system cannot be accounted for in detail. On the issue of staffing levels in
Dublin units alone it is evident that there would be huge disparities in cost amongst Member States.
For example, the German Dublin unit hosts approximately 40 staff whilst Greece employs six staff
in their national Dublin unit.

*kk

Evaluating the effectiveness of the Dublin system requires reliable empirical data and statistical
information on trends concerning asylum seekers’ movements and Member States examination of
asylum claims. Since the introduction of Regulation (EC) No. 862/2007 there has been a significant
improvement on the availability and comparability of asylum related data. Nevertheless, the
requirements for sharing specific data on the operation of the Dublin system are relatively limited.
Understanding the impact of the Dublin system could be improved by further disaggregating the
statistics on the basis of age, sex and citizenship of the person concerned. Equally, the additional

51 Commission (EC) Report from the Commission to the European Parliament and the Council on the evaluation of the Dublin system,
SEC (2007) 742, COM(2007) 299 final, 6.6.2007 ('Commission 2007 Evaluation Report’]. According to the Austrian Ministry of the
Interior no statistical data concerning the cost of the Dublin system in Austria is publicly available.

52 According to the Austrian Ministry of the Interior no statistical data concerning the cost of the Dublin system in Austria is publicly
available.

53 National expert interview with IND officials, the Netherlands, 18 June 2012.

54 Austrian parliamentary question XXIV.GP-NR 10892/AB, 16 May 2012.

55 Deutscher Bundestag, Bundestags-Drucksache 17/2655 26, October 2010, p. 6, accessible at: http://dipbt.bundestag.de/dip21/
btd/17/026/1702655.pdf,

56 Federal Department of Justice and Police, reply to enquiry No. 10.3561, 17 September 2010, http://www.parlament.ch/f/
dokumentation/curia-vista/vorstoesse-tabellen-grafiken/Documents/cv-10-3561-f.pdf, annexed tables with costs:
http://www.parlament.ch/f/suche/pages/geschaefte.aspx?gesch id=20103561. Further Parliamentary enquiries of relevance:
http://www.parlament.ch/f/suche/pages/geschaefte.aspx?gesch id=20093817 ; http://www.parlament.ch/f/suche/pages/geschaefte.
aspx?gesch id=20081112 ; http://www.parlament.ch/f/suche/pages/geschaefte.aspx?gesch id=20094276
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information for disaggregation provided in Art. 8 of Regulation (EC) No. 862/2007 should always be
used by Member States to enable data to be gathered on the number of persons concerned by a
Dublin request, decision and/or transfer.5”

Since the time of the Dublin Convention questions have been raised concerning the cost of
operating this system of assigning Member State responsibility.>® Nevertheless, up until now there
has still not been a comprehensive study on the costs associated with the Dublin system. In the
2007 Commission evaluation report it was noted that the lack of precise data meant that the cost
could not be evaluated but then stated that despite this “Member States consider the fulfilling of
the political objectives of the system as very important, regardless of its financial implications”.%® In
response, the European Parliament in a 2008 resolution expressed its concern at the lack of a cost-
assessment and called on the Commission to remedy that as an important aspect of evaluating the
system.® In a time of austerity within Europe, knowing the cost of the Dublin system is critical to
evaluating it.®’

In order to enable a complete appraisal of the effectiveness of the Dublin system it is essential
that there is a serious cost/benefit analysis of applying the Regulation. A cost-accounting
system needs to be established at the national level to distinguish the costs of applying the
Dublin Regulation from other migration and asylum activities. In view of the Commission’s
future launch of a ‘fitness check’ of the Dublin system which will also include an assessment
of its economic impact, Member States with the support of the Commission should explore
ways to collect reliable and comprehensive data on the cost of applying the Dublin Regulation.

Recommendations

Member States

e The collection of statistics on the application of the Dublin Regula
be published and enhanced in compliance with Member State obliga
Regulation (EC) 862/2007.

¢ Dublin statistics should be disaggregated on the basis of sex and age.

e Comprehensive data on the financial cost of operating the Dublin syste
collected and published by Member States.

European Commission

e The European Commission should conduct a comprehensive audit
associated with the Dublin system.

57 Art. 8(1]b) Regulation on Statistics, provides for further disaggregation for the Dublin Regulation on the basis of number of persons
concerned by the request, decision and transfer.

58 In the 2001 Commission staff working paper evaluating the Dublin Convention it was noted that the "Application of the Convention
generates a substantial workload and costs for the authorities in the Member States. It is desirable to form an accurate picture of these,
so that they can be compared with the results obtained, since cost-effectiveness considerations are an essential part of the assessment of
public policies.” SEC(2001) 756, 13.06.2001 p.18.

59 Commission 2007 Evaluation Report, p. 13.

60 European Parliament, European Parliament resolution on the evaluation of the Dublin system, 2 September 2008, P6_TA(2008)0385,
accessible at: http://www.unhcr.org/refworld/docid/48ca663ca.html

61 This issue was also raised in the ECRE Dublin reconsidered paper, p.4.










In September 2012 the Swiss authorities transferred a Syrian family to Greece
that had applied for asylum on the grounds that this family had residence permits
in Greece when they claimed asylum in Switzerland (Art. 9 Dublin Regulation).
The family was transferred to Greece despite the fact that their residence permits
had expired. (National litigation in Switzerland is still pending in this case).

Recently questions have been raised concerning reception conditions and asylum procedures
standards in relation to transfers to countries such as Hungary, Italy and Malta.?”" For example
in Germany there have been more than 200 administrative Court decisions since January 2011
stopping transfers to Italy under the Dublin Regulation. NS & Others are often cited in decisions by
the administrative authorities in Austria in relation to Dublin transfers to Italy and Hungary but only
to emphasise that conditions in Member States in those Member States are ‘not as bad as Greece’.
Italian Courts have in individual cases stopped transfers to Malta and Hungary on the basis of the
conditions in those States in light of the CJEU rulings.

Some national Courts view Greece as the general benchmark against which all Member States are
to compared with when faced with challenges from asylum seekers on the basis that the conditions
in the responsible Member State may result in a violation of ECHR or the Charter of Fundamental
Rights. Frequently national jurisprudence contains statements to the effect that a particular Member
State respects the 1951 Refugee Convention, the ECHR and relevant EU law, holding that there is
nothing to the contrary to suggest otherwise in country reports on that Member State. On occasion
external factors in the responsible Member State are taken into account for example interim reliefs
were granted in some cases in German Courts to stop removals to Italy, a relevant fact at that time
being the large influx of refugees from North Africa.?”

A few common trends can be drawn from the jurisprudence gathered as part of this research.?’?
The main factors taken into account by Member States’ administrative authorities and Courts when
evaluating the risks that asylum seekers may face in a particular State are whether:

a) the Commission has started infringement proceedings before the CJEU against that Member
State for non-compliance with relevant EU asylum legislation; 274

b) regular and unanimous reports by NGOs have been published documenting practical problems
in the implementation of relevant EU asylum legislation in that Member State;

¢) UNHCR and/or NGO’s have formally recommended that transfers to certain Member States are
suspended.

Depending on the individual circumstances of a case national Courts sometimes take into account
whether the administrative authorities obtained pre-removal assurances for example whether housing
was available for particularly vulnerable persons.2”®* Member States have a duty to investigate the
conditions in the responsible Member State particularly when different parties have raised concerns
over a period of time. The asylum seekers’ past experiences in the responsible Member State is

271 For example a transfer decision was suspended by the Regensburg Administrative Court RO 7 E 11.30131 on the basis of the
detention practice and conditions in Malta, which were held to be in violation of Art. 3 ECHR, accessible at: http://www.asyl.net/
fileadmin/user upload/dokumente/18418.pdf ; Similar cases from German Courts which granted interim relief against deportation
to Malta on this issue include: Administrative Court Regensburg Decision of 06.09.2011 - RN 7 E 11.30429; Administrative Court
Darmstadt Decision of 15.03.2011 - 4 L 316/11.DA.A(1); Administrative Court Magdeburg Decision of 28.06.2011 - 5 B 174/11 MD;
Administrative Court Regensburg Decision of 24.06.2011 - RO 7 E 11.30281; Administrative Court Schleswig-Holstein Decision of
08.06.2011 - 11 B 36/11.

272 Frankfurt Administrative Court 7/3/2011 7 L. 449/I1.F.A.

273 Case summaries of all the jurisprudence gathered as part of this project are available in the jurisprudence database at
www.dublin-project.eu

274 Austrian Asylum Court, S22 423.415-1/2011-3E, 16 January 2012 in the context of transfers to Italy; See also Italian TAR decision Cn.
3310/2011 regarding the cancellation of a transfer decision to Hungary.

275 Austrian jurisprudence from December 2011: S16 422.756-1/2011-5E; S16 422.757-1/2011-5E; S16 422.758-1/2011-5E; S16 422.759-
1/2011-5E; S16 422.760-1/2011-5E.




also a relevant factor in determining whether they are at risk upon return to that State.?”® A small
number of Courts have also addressed the issue of challenges to transfers on the basis of different
asylum policies in Member States, an example of which is provided below concerning a Court case
in Switzerland challenging a transfer to Romania on the basis of their policy on returns.?’””

A Tibetan asylum seeker claimed asylum in Switzerland after having claimed asylum in Romania the
previous year. He claimed the interpreter in the Romanian asylum procedure had leaked some of
his information to the Chinese authorities as his brother there was subsequently arrested. He feared
being sent back to China if he was transferred to Romania. The Federal Administrative Court in
Switzerland suspended the transfer to Romania. Letters were submitted from the Romanian Council
for Refugees demonstrating that Romania had a policy of returning Tibetans to China. This is in
contrast to Swiss practice whereby according to national jurisprudence most Tibetans are generally
granted asylum, as expulsion to China would violate the non-refoulement principle. The transfer
order was cancelled and the case was remitted back to the FOM to apply the sovereignty clause
(Federal Administrative Court Switzerland E-5265/2011 7 December 2011).

The CJEU ruling of C-19/08 concerned the interpretation of Art. 20(1)(d) and Article 20(2) of the Dublin
Regulation where a national procedure has an appeal with suspensive effect and accordingly at what
stage does the period for the implementation of transfer start to run from under those provisions. The
CJEU held that with respect to time limits, the period for implementation of the transfer begins to run,
not as from the time of the provisional judicial decision suspending the implementation of the transfer
procedure, buy only as from the time of the judicial decision which rules on the merits of the procedure
and which is no longer such as to prevent its implementation.

Most Member States researched did not have any further information on this apart from acknowledging
that it is applied in cases where suspensive effect is granted at the appeal stage. In Austria, it was
reported that in many cases when appeals granted are remitted back to the Federal Asylum office
there may be more than one Dublin decision and appeal. Therefore, as the deadline for transfers starts
anew each time, this makes the whole process a protracted one and asylum seekers can be subject to
considerable delays before their asylum application is examined by a Member State.

In Switzerland, the national authorities apply this Court ruling but there is one point that may require
further clarification as to what happens to the time limit when the Court grants an appeal against a
Dublin decision and the case is sent back to be re-examined by the FOM. In such a scenario there is
ambiguity as to when the new six month deadline for implementation of the transfer starts i.e. at the
moment of the decision of the Court to send the case back to the FOM or at the moment of the new
FOM decision. A literal reading of the CJEU ruling in C-19/08 seems to suggest that the time starts from
the moment of the Court’s decision to send the case back to FOM but further guidance may be required
as the Dublin Regulation and operative rules do not seem to resolve this issue.

276 Conseil d'Etat N° 1013868/9- regarding the transfer of an asylum seeker from France to Hungary ; see also the Conseil d'Etat
decision regarding a transfer to Cyprus in Case No. 306700.
277 See also Bulgaria Sofia City Administrative Decision no. 79 of 2009, Admin case no. 7450 of 2009, 30 November 2009.



The Dutch Council of State’s interpretation of article 20(1)(d) is in accordance with the judgment in
C-19/08. In the Netherlands the Council of State has also held that an interim measure under Rule 39 of
the procedures of the European Court of Human Rights suspends the transfer term in article 20.27® Once
an interim measure has been issued an asylum seeker enjoys lawful residence in the Netherlands,?”® and
may therefore not be transferred under the Dublin Regulation. An interim measure from the European Court
of Human Rights is regarded as a factual barrier relating to the postponement of the moment of transfer.2°

The CJEU case of C-620/10 concerned the effect a withdrawal of an asylum application had on the
operation of the Dublin Regulation. The CJEU held that the withdrawal of an asylum application,
which occurs before the Member State responsible has agreed to take charge of the applicant, has
the effect that the Regulation can no longer be applicable.

Only limited information was available on the impact of withdrawing from an asylum application in
the Member States researched. In Slovakia it was reported that the act of withdrawing the asylum
application has no influence on the continuation of the Dublin procedure in relation to take back
cases, but the Dublin Unit has an obligation to inform the responsible Member State about the act
of withdrawal. In practice no transfer is made to another Member State when the person concerned
has withdrawn their asylum application.

As regards Switzerland, submitting an asylum application is a personal right, so it is possible to
withdraw at any time. However, according to established case law, the withdrawal of an asylum
application does not impact the Dublin procedure and it may be continued as the asylum procedure
and the Dublin procedure are considered to be independent of each other.?®'

C-620/10 is interpreted as follows in Dutch practice in the Netherlands, if an asylum request
is withdrawn before the claim to take charge of the request is accepted by the Member State
considered responsible, the transfer is cancelled because the asylum request has lost its relevance.
However if the withdrawal takes place after the Dublin request was accepted by the responsible
Member State, then the person concerned can still be transferred.?®

**k*

It is clear that the Dublin Regulation cannot operate in a legal vacuum detached from Member
States obligations under international law. The M.S.S. v Belgium and Greece judgment shows that
the existence of domestic laws and accession to international treaties guaranteeing respect for
fundamental rights in principle are not in themselves sufficient to ensure adequate protection for
those subject to the Dublin Regulation.

Both M.S.S. v Belgium and Greece and the joined CJEU cases of C-411/10 and C-493/10 have
significantly affected the way in which the Dublin Regulation is applied in respect of transfers to
Greece and to a certain extent beyond that to other Member States. Nevertheless variations still
exist with respect to the interpretation of the CJEU rulings, further clarification of which should occur

278 ABRVS [Council of Statel, 22 February 2012, case no. 201105103/1/V4.

279 ABRVS [Council of State], 25 May 2004, case no. 200400863/1.

280 ABRVS [Council of State], 11 November 2011, case no. 201007173/1/V4.

281 FOM, Dublin Office 1, information provided in writing, 29 March 2012. It was not known whether this jurisprudence has been revised
in light of C-620/10 at the time of writing this report.

282 This is in accordance with previous practice in the Netherlands.
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in the Court’s ruling in the pending case of C-394/12.28 The jurisprudence gathered as part of this
project shows that Member States have a restrictive approach to identifying situations where there
is a serious risk of asylum seekers’ fundamental rights in other Member States than Greece despite
the presence of objective evidence by NGOs and other actors. It is imperative that administrative
authorities and Courts recognize that the presumption of safety within the Dublin system cannot
outweigh respect for the fundamental rights of each and every person subject to it. As to when
the presumption of safety is rebutted will vary depending on the circumstances of the case and
Greece should not be viewed as ‘the benchmark’. Therefore it is also essential that administrative
authorities conduct a close and rigorous scrutiny of the individual circumstances of each case and
that all persons subject to the Dublin procedure have access to an effective legal remedy in the
requesting Member State.2®

In the aftermath of these milestone judgments it is important to underscore the need for legal
practitioners, and NGOs to monitor, report and disseminate relevant national case law regarding
challenges to the Dublin transfers and the implementation of these rulings. 2% Awareness raising
of the quality of reception conditions and asylum procedures in Member States is also central to
ensuring that Member States fully comply with their international obligations when they transfers
applicants under the Dublin Regulation.

Recommendations

Member States

Member States must ensure that Dublin Regulation is applied in a manner consistent
with the jurisprudence of the European Court of Human Rights (ECtHR) and CJEU.

European Commission

The European Commission should ensure that the recast Dublin Regulation along with
other EU asylum legislation is properly implemented at the national level and take
infringement proceedings where appropriate.

283 The questions in the CJEU case of C-394/12 are as follows: Is Article 19 in conjunction with Article 18 of Regulation (EC) No 343/2003
to be interpreted as meaning that, following the agreement of a Member State in accordance with those provisions, that Member
State is the State responsible for examining the asylum application within the meaning of the introductory part of Article 16(1) of
Regulation No 343/2003, or does European law oblige the national review authority where, in the course of an appeal or review
procedure in accordance with Article 19(2) of Regulation (EC) No 343/2003, irrespective of that agreement, it comes to the view that
another State is the Member State responsible pursuant to Chapter Ill of Regulation (EC) No 343/2003 (even where that State has
not been requested to take charge or has not given its agreement), to determine that the other Member State is responsible for the
purposes of its appeal or review procedure? In that regard, does every asylum seeker have an individual right to have his application
for asylum examined by a particular Member State responsible in accordance with those responsibility criteria? Is Article 10(1) of
Regulation (EC) No 343/2003 to be interpreted as meaning that the Member State in which a first irregular entry takes place (first
Member State’) must accept its responsibility for examining the asylum application of a third-country national if the following
situation materialises: A third-country national travels from a third country, entering the first Member State irregularly. He does not
claim asylum there. He then departs for a third country. After less than three months, he travels from a third country to another EU
Member State ('second Member State’), which he enters irregularly. From that second Member State, he continues immediately and
directly to a third Member State, where he lodges his first asylum claim. At this point, less than 12 months have elapsed since his
irregular entry into the first Member State. Irrespective of the answer to Question 2, if the ‘first Member State’ referred to therein is
a Member State whose asylum system displays systemic deficiencies equivalent to those described in the judgment of the European
Court of Human Rights of 21 January 2011, M.S.S., 30.696/09, is it necessary to come to a different assessment of the Member State
with primary responsibility within the meaning of Regulation (EC) No 343/2003, notwithstanding the judgment of the European Court
of Justice of 21 December 2011 in Joined Cases C-411/10 and C-493/10 [NS v Secretary of State for the Home Department and ME and
Others v Refugee Applications Commissioner]? In particular, can it be assumed that a stay in such a Member State cannot from the
outset constitute an event establishing responsibility within the meaning of Article 10 of Regulation (EC) No 343/2003?

284 See for further analysis on this issue: Violeta Moreno Law, ‘Dismantling the Dublin System: M.S.S. v Belgium and Greece’, European
Journal of Migration and Law Vol 14 No. 1 2012. pp.1-31; Cathryn Costello, ‘Courting Access to Asylum in Europe: Recent Supranational
Jurisprudence Explored’ (2012) Human Rights Law Review, 287; Patricia Mallia ‘Case of M.S.S. v Belgium and Greece, a Catalyst in the
Re-thinking of the Dublin Il Regulation” Refugee Survey Quarterly, Vol. 30 No.3, pp. 107-128.

285 International Commission of Jurists, workshop on migration and human rights in Europe: Non-refoulement in Europe after M.S.S. v
Belgium and Greece, July 2011. In this context see also the European Database on Asylum Law (EDAL), accessible at:
http://www.asylumlawdatabase.eu/.




As the ten year anniversary of the Dublin Regulation approaches, the findings in this report raise
questions as to the raison d’étre of such a system which frequently fails to achieve its objective of
identifying a Member State responsible for the examination of an asylum claim. Many of the issues
identified by UNHCR and ECRE in 2006 are as applicable today as they were then.2&

A harmonized application of the Dublin Regulation is far from reality in the eleven Member States,
which have been the subject of this study. There are vast and worrying disparities in the way different
Member States apply the binding Dublin criteria and discretionary provisions. Procedural safeguards
vary significantly both within and across Member States. Asylum seekers in the Dublin procedure
are often subjected to less then adequate reception conditions with Member States frequently
resorting to the use of detention to secure Dublin transfers. Cooperation between Member States
is inconsistent leading to lengthy delays in identifying a responsible Member State or, in the worst
case, identifying no Member State, thus perpetuating the situation of “asylum seekers in orbit”. This
report also shows that readmission agreements are sometimes implemented by Member States in
a manner that results in evading obligations under the Dublin Regulation and under international
human rights law, most notably the fundamental right to asylum.

It is acknowledged that this report comes at a time when EU institutions and Member States are
engaged in the revision of the Dublin Regulation as opposed to a fundamental re-thinking of the
Dublin system. This is regrettable as though an improved recast Dublin Regulation will be helpful it
may not in itself rectify a number of problems identified in this report. Nevertheless, it is important
to highlight the problems characterizing the current operation of the Dublin system to ensure that
they do not occur again under this next phase of the CEAS.

In this new stage of the CEAS, the challenge for Europe will be to apply the recast Dublin Regulation
effectively, while fully respecting the fundamental rights of those subject to it. Improvements in
the application of the Dublin Regulation alone will not suffice, as the Dublin system will continue
to create hardship for asylum seekers as long as there is an ‘asylum lottery’ in Europe. Therefore
a harmonized application of EU protection standards, which meet international and regional
protection obligations, is essential in the next stage of the CEAS. This research calls for the position
of the Dublin system as a ‘cornerstone in building the CEAS’ to be fundamentally reviewed as
other components of the CEAS and EU solidarity tools are built up.2®” Ultimately, the solution lies
in replacing the Dublin Regulation with an alternative system that ensures genuine responsibility
sharing and takes into account meaningful connections between asylum seekers and Member
States.8

On the basis of this research, specific recommendations have been provided throughout the report.
In order to ensure that the Dublin Regulation is applied in a manner consistent with the respect
and protection of the fundamental rights of asylum seekers the following additional measures are
recommended:

286 ECRE/ELENA Report on the Application of the Dublin Il Regulation in Europe, March 2006; UNHCR The Dublin Il Regulation: A UNHCR
Discussion Paper, April 2006.

287 Recital 9 of the Dublin recast Dublin compromise text.

288 ECRE, Sharing Responsibility for Refugee Protection in Europe: Dublin Reconsidered, March 2008 (‘Dublin Reconsidered’).



Recommendations

Fundamental Rights Agency (FRA)

FRA should undertake research on the impact of the Dublin system on asylum seekers
fundamental rights in Europe

European Asylum Support Office (EASO)

In view of the establishment of a mechanism for early warning, preparedness and crisis
management, EASO should:

create expert workshops competent to address problematic national practices related
to the application of the Dublin Regulation which will include organizations with specific
expertise in this field.

enhance and publish the collection of data on the quality and operation of Member
States’ asylum systems that it obtains.

EASO should conduct a thorough review of the implementation of the European Asylum
Curriculum Dublin Regulation module by Member States at the national level.

Council of Europe

The Council of Europe Commissioner for Human Rights should continue to monitor the
impact of the Dublin system and press Member States to apply the Dublin Regulation
in a manner consistent with their ECHR obligations.
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Annex |
Definitions

* Take Charge: Application for Asylum: means an application made by a third-country national
which can be understood as a request for international protection from a Member State under the
Geneva Convention (Art. 2(c) Dublin Regulation).

* Asylum seeker/Applicant: means a third country national who has made an application for
asylum in respect of which a final decision has not yet been taken (Art. 2(d) Dublin Regulation).

* Dublin returnees/Dublin transferees: asylum seekers/applicant subject to a transfer decision
under the Dublin Regulation.

* Take Charge: ‘Take charge’ means the procedure under which a Member State takes responsibility
for an applicant on the basis of the objective and hierarchical criteria laid down in the Regulation
(such as family reasons, legal or illegal entry, etc.) and consequently has to examine the application.

* Take Back: ‘Take back’ refers to the situation where the applicant leaves the territory of the
responsible Member State and enters another Member State where he or she might apply again
for international protection or might stay without permission, in which case the responsible
Member State must at the latter’s request take him/her back.

* Incoming Request: Requests for an asylum seeker to be taken back in order to complete his/her
asylum application, or for taking charge of an asylum seeker in order to examine his/her asylum
application, sent by another Member State.

* Outgoing Request: Requests for an asylum seeker to be taken back to complete his/her asylum
application, or for taking charge of an asylum seeker in order to examine his/her asylum application,
sent by the referring Member State to another Member State.

* Requesting/Transferring Member State: these terms are used interchangeably in the Dublin
report to signify that the Member State is sending an outgoing request and/or transferring an
asylum seeker to the receiving Member State.

* Requested/Receiving Member State: these terms are used interchangeably in the Dublin report
to signify that the Member State is receiving an incoming request and/or receiving an asylum
seeker from the requesting Member State.

* Secondary movement: voluntary displacement of the asylum seeker within the EU Member
States to Member States different from the one of first arrival.

* Cedolino: a receipt provided to asylum seekers at the end of their identification procedure, which
provides information on where and when his/her future appointments with the Questura will be held.

» Prefecture: regional delegations of the State administration in France who are in charge of
registering asylum seekers and delivering residence permits.



Annex |l
Recommendations

European Commission

1. With respect to the forthcoming ‘fitness check’:

¢ The European Commission should conduct a comprehensive audit of all costs associated with
the Dublin system.

* More quantitative and qualitative data should be gathered by the European Commission with
the support of Member States on the impact of the Dublin system on unaccompanied children.

e Further study should be conducted on the reasons why limited Member State responsibility is
assigned on the basis of family members.

¢ Monitoring national practices on the reception and detention of asylum seekers in the Dublin
procedure should be prioritised by the European Commission with the support of EASO, taking
into account all available sources, including UNHCR and NGOs.
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2. When drafting the common information leaflet envisaged under a new implementing regulation,
a test phase should be conducted with a sample group of asylum seekers to ensure that the
content is sufficiently clear and understandable and presented in a user-friendly format.

3. The European Commission should ensure that the recast Dublin Regulation along with other EU 121
asylum legislation is properly implemented at the national level and take infringement proceedings
where appropriate.

Council of Europe

1. The Council of Europe Commissioner for Human Rights should continue to monitor the impact of
the Dublin system and press Member States to apply the Dublin Regulation in a manner consistent
with their ECHR obligations.

Fundamental Rights Agency (FRA)

1. FRA should undertake research on the impact of the Dublin system on asylum seekers fundamental
rights in Europe.

European Asylum Support Office (EASO)

1 Inview of the establishment of amechanism for early warning, preparedness and crisis management,
EASO should:

e Create expert workshops competent to address problematic national practices related to the
application of the Dublin Regulation which will include organisations with specific expertise in
this field.

¢ Enhance and publish the collection of data on the quality and operation of Member States’
asylum systems that it obtains.

2. EASO should conduct a thorough review of the implementation of the European Asylum Curriculum
module on the Dublin Regulation by Member States.



Annex Il
Recommendations

Member States

1. The collection of statistics on the application of the Dublin Regulation should be published and
enhanced in compliance with Member State obligations under Regulation (EC) 862/2007.

2. Dublin Regulation statistics should be disaggregated on the basis of sex and age.

3.Comprehensive data on the financial cost of operating the Dublin system should be collected and
published by Member States.

4. With respect to unaccompanied children:
¢ The principles of the best interests of the child should be the paramount consideration in identifying
the responsible Member State;
* Member States should be more consistent and assiduous in their efforts to trace family members of
unaccompanied children in the Dublin procedure living elsewhere in the territory of Member States;
¢ The benefit of the doubt should be applied in age-disputed cases given the margin of error and the
variety of methods used in age determination procedures.
5. Member States must ensure that the principle of family unity is respected within the Dublin procedure
by applying the humanitarian clause in cases where adherence to the binding criteria would result
in such families being separated.

6. Member States must respect the duty to apply the sovereignty clause where a transfer would be
incompatible with their obligations under international law.

7. The sovereignty and humanitarian clause should be applied in a fair, humane and flexible manner
that addresses the complex and varying situations in which many asylum seekers find themselves.

8. Applicants should be regularly provided with information on the progress of their case within the
Dublin procedure.

9. Applicants in the Dublin procedure should be informed of a transfer decision within a reasonable
period in advance of removal.
10. Pursuant to the right to asylum guaranteed by Art. 18 of the Charter of Fundamental Rights, all

persons subject to the Dublin Regulation must be guaranteed access to an asylum procedure and
to a full examination of their asylum claim.

11. Immediate steps must be taken to implement the CJEU Court ruling of C-179/11 and ensure
equivalent standards of reception conditions for all asylum seekers including in the Dublin
procedure.

12. In order to ensure that the objective of swift access to an asylum procedure is achieved in practice,
all Member States must strictly adhere to the time limits set out in the Dublin Regulation.

13. Transfers pursuant to the Dublin Regulation should not result in the imposition of re-entry bans.

14. The definition of absconding should be narrowly defined for the purposes of extending the
procedural time limits under Art. 19(4) and Art. 20(2).

15. DNA testing should only be used in complex Dublin cases where necessary in the absence of
other documentation proving family links. If DNA tests are a requirement for proving family links in
the Dublin procedure, Member States should provide them free of charge.

16. Readmission agreements should not be used to circumvent Member States obligations under the
Dublin Regulation and international human rights and refugee law.

17. Member States must ensure that Dublin Regulation is applied in a manner consistent with the
jurisprudence of the European Court of Human Rights (ECtHR) and CJEU.

NGOs operating in the field of asylum

1. Further research should be conducted on the application of the Dublin Regulation with respect to
trafficking victims and LGBTI asylum seekers.
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Annex llI
Report on the Implementation of the Project

First phase of the project

In December 2009, Forum Réfugiés-Cosi established a project entitled “Transnational advisory and
assistance network for asylum seekers under a Dublin process” which was supported by the European
Refugee Fund. This project aimed at providing more support to persons placed under the Dublin
procedure in its different stages. Based on a European network of refugee-supporting organisations
and associations, the project established a cross border “case referral” system.

This project consisted of two objectives, which were specific and interdependent:
1) to strengthen the ability of associations and organisations to inform asylum seekers on the
process of being taken in charge, or taken back by Member States under the Dublin Regulation.
2) to ensure continuity in the legal, social and practical support provided to the asylum seeker. In
practice, Dublin transfers often result in an interruption in the legal, social and medical support
to which an asylum seeker is entitled.

In order to achieve these goals, the project partners?® undertook research on the national application
of the Dublin Il Regulation, results of which were compiled in the final report.2® Information booklets on
national asylum systems and the application of the Dublin Regulation at national level were also created
(Eight national leaflets were created and provided in six different languages: English, French, Russian,
Arabic, Somali, Farsi).2®®

A website dedicated to the Dublin Regulation project was established during this first phase
(www.dublin-project.eu). It provides the latest news on the operation of the Dublin system and resources
and information on the situation in each country in relation to the Dublin Regulation. In addition, the
collection of tools developed within this first phase of the project are available on this website.

As another part of this first phase, an individual standardized identification sheet for asylum seekers in a
Dublin procedure was designed. This file was intended to gather as much information as possible about
the situation of asylum seekers subject to the Dublin procedure. The file is completed during interviews
by the network member in the country of transfer and transmitted to their counterpart in the readmission
country when the transfer takes place. This aims at ensuring continuity of care for the asylum seeker
concerned in both the transferring Member State and the receiving Member State.

Second phase of the project

The second European Refugee Fund project “European network for technical cooperation on the
application of the Dublin regulation”, started in July 2011. The aim of this project is to further develop
stakeholder’s capacity to deal with issues related to the implementation of the Dublin Il Regulation at
national and European levels. This project focused on information gathering and knowledge sharing,
with a special focus on the legal and judicial aspects of the Dublin system.

This project maintains the general objectives of the first transnational Dublin project, utilizing the
experience gained from that project whilst enhancing it with the additional activities. The new activities

288 The partner organizations were Asyl in Not (Austrial, Italian refugee Council (Italy), Comisién Espafiola de Ayuda al Refugiado
(Spain), Danish Refugee Council (Denmark], Dutch council for Refugees (Netherlands), Forum réfugiés (France), France Terre
d'Asile (France), Helsinska Fundacja Praw Cztowieka (Poland], Hungarian Helsinki Commitee (Hungary), Irish Refugee Council
(Ireland), Jesuit Refugee Service (Romania), Organisation Suisse d’Aide aux Réfugiés (Switzerland), Vluchtelingenwerk Vlaanderen
(Belgium). These information leaflets are accessible at: www.dublin-project.eu

289 Transnational advisory and assistance network for asylum seekers under a Dublin process, Final Report, 2011.

290 Information leaflets are available in the following countries: Austria, Belgium, Ireland, Denmark, Switzerland, Spain, Italy, Hungary,
Romania, France, Poland and the Netherlands.
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included the development of a training module for legal representatives and support staff who come
into contact with asylum seekers in the Dublin procedure and to enhance knowledge on the technical
application of the Dublin Regulation itself.

Most of partner organisations for the first project participated in this second phase of the project, except
Ireland, Belgium and Poland.?®' The scope of the project was also extended to four more countries.
When the network was extended, particular consideration was given to:
a) Member States where information on the application of the Dublin procedure was scarce and
where there are high stakes regarding their geographical location at the external borders of the
European Union: Slovakia and Bulgaria;
b) Member States with particular difficulties with regard to the execution of transfers to these
States and the situation of asylum seekers arriving in these States: Greece;
c) A major Member State regarding the impact of the Dublin Il Regulation (i.e. a country which
received a high number of in-coming and out-going requests): Germany.

Project activities

The project activities can be divided into a number of different themes: 1) Legal, social and material
assistance and follow-up for asylum seekers which includes the development of an information leaflet;
2) Enhance knowledge and share expertise on legal standards and case law among different Member
States regarding the application of the Dublin Il Regulation; 3) Dublin Il Regulation Training Module; 4)
The production of national reports and a European comparative report on the application of the Dublin
Il Regulation.

1. Legal, social and material assistance and follow-up for asylum seekers in a Dublin procedure

This activity aims to monitor the treatment of the asylum seekers in both the country of transfer and the
country of readmission when the transfer actually takes place. The individual monitoring form for asylum
seekers in a Dublin procedure continues to be used by the partners and has also been provided to new
partners right at the start of this project. This tool is operational and it is used systematically by most of
the partners.

However, monitoring asylum seekers in a Dublin procedure, and filling out the individual monitoring
form is often difficult, due to lack of time with the asylum seeker or the absence of an interpreter. Some
asylum seekers, therefore, received assistance from partner organisations without the form ever having
been completed. Throughout the network, we have assisted and provided specific counselling to more
than 1,000 asylum seekers under a Dublin procedure.?®

As in the previous project, information leaflets/brochures were developed by the new partners and
distributed to asylum seekers in the Dublin procedure®®.

2. Enhance knowledge and share expertise on legal standards and case law among different Member
States regarding the application of the Dublin Il Regulation.

The project partners collected existing national case law on the application of the Dublin Regulation to
help identify current failures as well as good practices and focusing on sensitive issues like family unity,
vulnerable persons and the use of detention. This information was converted into briefing notes following
an established methodology, which summarized the key legal elements of each judicial decision. 193
case summaries have been drafted and uploaded on the project website within a jurisprudence database.

291 Partner organizations are: Asyl in Not (Austria), Italian Refugee Council (ltaly), Comision Espanola de Ayuda al Refugiado (Spain),
Dutch Council for Refugees (Netherlands), Forum Réfugiés (France), France Terre d'Asile (France), Hungarian Helsinki Committee
(Hungary), Jesuit Refugee Service (Romania), Aitima (Greece), Legal Clinic for Refugees and Immigrants (Bulgaria), Human Rights
League (Slovakia), European Council on Refugees and Exiles, Danish Refugee Council (Denmark] and Organisation Suisse d’Aide aux
Réfugiés (Switzerland).

292 Several partners organizations use the individual monitoring form on a regular basis: Asyl in Not (Austria), Hungarian Helsinki
Committee (Hungary), Legal Clinic for Refugees and Exiles (Bulgaria), Human Rights League (Slovakia), Forum réfugiés-Cosi
(France) and France Terre d’asile (France).

293 New information leaflets were provided for the following countries: Greece, Slovakia, Bulgaria and Germany.



Given that there is a considerable amount of litigation in most Member States related to the operation of
the Dublin system, a European legal seminar was organised in September 2012 in Budapest, Hungary
to bring together various legal practitioners, experts and members of the judiciary to discuss the legal
challenges surrounding the Dublin Il Regulation. Participants included the project partners, legal officers,
legal experts, lawyers and judges. A summary report of the main findings arising from this legal seminar
will be published as part of the project activities.

In addition, the project website was further developed with the creation of a database of European and
national case law regarding the application of the Dublin Il Regulation which will be highly useful for
asylum organisations, administrative authorities and legal practitioners across Europe.

3. Dublin Il Regulation Training Module

A very important achievement of the project is the creation of a training module on the Dublin Il
Regulation. This interactive module is designed for lawyers and legal practitioners and it will also be
beneficial for NGO staff and other support/service providers who come across asylum seekers subject
to this Regulation. It provides an overview of the Dublin system, based on the Dublin Il Regulation,
its supporting regulations, European Human Rights law and other relevant EU asylum legislation. The
module uses examples from lawyers’ practice on how the Dublin Il Regulation works. Each chapter
contains general principles, case studies and exercises for readers to enable them to recap on their
knowledge of this Regulation.

The training module can be downloaded directly from the projects’ website. It is translated into the
national languages of partner countries and is available in 11 different languages (English, French,
Romanian, Bulgarian, German, Italian, Spanish, Greek, Hungarian, Bulgarian, Slovakian). Based on this
training module, project partners at the national level delivered one seminar open to a multidisciplinary
audience of professionals (NGOs, lawyers, social workers...).

4. The production of national reports and a European comparative report on the application of the
Dublin Il Regulation

The national reports drafted by project partners are the fruit of extensive research work carried out in
every country. They aim to clearly set out the technical application of the Dublin Il Regulation at the
national level. Supplementary information was also gathered on reception conditions and the general
asylum systems in these Member States. This work is strengthened by the European Comparative
Report which is a synthesis of the national reports and sheds light on the overall European situation in
relation to the application of the Dublin Il Regulation in Europe.
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ANNEX 'V
CORRIGENDUM

Due to an unfortunate error in the interpretation of the statistical data related to the Dublin I
Regulation from the Eurostat database, the Dublin Transnational Network project partners wish
to draw attention to the following correction and include additional information in Chapter 3 on
statistics related to the Dublin system. This error highlights the lack of clarity and inaccessibility of
Eurostat statistics on this issue and in general there is a need to improve the manner in which the
Dublin statistics are presented due to their inherent complexity.! Overall, the following pie charts
illustrate the fact that the Dublin Il Regulation is predominantly used on the basis of Eurodac data
compared to other forms of evidence identifying the responsible Member State.
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1. The statisticalchartonpage 22 shouldbereplaced
as follows:

Chart on the main legal grounds for outgoing requests in 20102
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FAM; 1%

16/1/e; 20% DOC; 25%

16/1/d; 0%

HUM; 0%
TKB4.5; 1%

16/1/c; 53%

1 In assessing Eurostat data related to the Dublin Il Regulation reference can also be made to the Technical Guidelines for the Data
Collection under Art. 4.4. of the Regulation 862/2007 - ‘Dublin Statistics’, Eurostat, 17 November 2008 which was recently published
online as an annex to the metadata at: http://epp.eurostat.ec.europa.eu/cache/ITY_SDDS/fr/migr_dub_esms.htm.

2 The pie chart rounds the data figures to the nearest percentage whilst the legend below provides a detailed overview of the exact
percentages and numbers for the main legal grounds for outgoing requests in 2010.




FAM Family (Art 6, 7, 8, 14) = 0.9% (no. =367)
DOC Documentation & entry reasons (Art 9, 10, 11, 12) = 24.8% (n0.=9806)
HUM Humanitarian reasons (Art 15) = 0.2% (no.=93)

Taking back requests: Withdrawal of application during Dublin procedure (Art.4.5) =

TKB_4.5 0.6% (no.=228)

TKB_16/1/c Taking back requests: Under examination - no permission to stay = 53% (no. 20931)
TKB_16/1/d Taking back requests: Withdrawal - new application = 0.1 %
TKB_16/1/e Taking back requests: Rejection - no permission to stay = 20.2% (no. = 7972)

The pie chart above depicts the percentage of the average number of outgoing requests for the year
2010 on the relevant grounds of the Dublin Regulation for all Member States.?
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Chart depicting the use of Eurodac data and the Dublin Regulation
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The pie chart above illustrates the percentage of both incoming and outgoing requests based on
Eurodac data in 2010.*

3 This pie chart was produced on the basis of calculating the average number of outgoing requests from each Member State and the
according legal basis for that request as provided in Eurostat data. This is only an approximation of data determined by the fact that
one Member State has not provided detailed information on the basis of its outgoing requests.

4 The number of Eurodac based requests in 2010 was 27385 whilst the number of non-Eurodac based requests was 12113.



Chart depicting the use of Eurodac in take charge requests

TAKE CHARGE REQUETS
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The pie chart above illustrates the percentage of take charge requests based on Eurodac data
compared to non-Eurodac data.® ‘Take charge’ means the procedure under which a Member State
takes responsibility for an applicant on the basis of the objective and hierarchical criteria laid down
in the Regulation (such as family reasons, legal or illegal entry, etc) and consequently has to examine
the application.®
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Chart depicting the use of Eurodac in take back requests

TAKE BACK REQUETS

5 This is an approximation of data determined by the fact that one Member State, Denmark has not provided detailed information
specifying the use of Eurodac in take charge requests. The number of Eurodac based take charge requests was 4,313 whilst the
number of non-Eurodac based take charge requests was 5,953 resulting in 42% and 58% respectively.

6 See Annex 4 Asylum Glossary to the Commission [EC] Staff working document accompanying the proposal for a Regulation of the
European Parliament and of the Council establishing the criteria and mechanisms for determining the Member State responsible
for examining an application for international protection lodged in one of the Member States by a third-country national or a stateless
person (recast), Impact Assessment, SEC (2008) 2962, Brussels, 3.12.2008.



The pie chart above illustrates the percentage of take back requests based on Eurodac data
compared to non-Eurodac data.” ‘Take back’ refers to the situation where the applicant leaves
the territory of the responsible Member State and enters another Member State where he or she
might apply again for international protection or might stay without permission, in which case the
responsible Member State must at the latter’s request take him/her back.?

2. Page 22 paragraph 1 line 3-5 should read:

For example, in 2010 only 0.9% of outgoing requests to another Member State under the Dublin
Regulation were on the basis of family reasons. Even fewer outgoing requests were sent to other
Member States for humanitarian reasons under Art. 15 i.e. 0.2% of requests in 2010 were on this
basis.
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7 This is an approximation of data determined by the fact that one Member State, Denmark has not provided detailed information
specifying the use of Eurodac in take back requests. In 2010 the number of Eurodac based take back requests was 23,072 whilst the
number of non-Eurodac based take back requests was 6,160.

8 See Annex 4 Asylum Glossary to the Commission [EC] Staff working document accompanying the proposal for a Regulation of the
European Parliament and of the Council establishing the criteria and mechanisms for determining the Member State responsible
for examining an application for international protection lodged in one of the Member States by a third-country national or a stateless
person (recast), Impact Assessment, SEC (2008) 2962, Brussels, 3.12.2008






European Network for Technical Cooperation
on the Application of the Dublin Il Regulation

This goal is achieved through research activities intended to improve knowledge of national
legislation, practice and jurisprudence related to the technical application of the Dublin Il
Regulation. The project also aims to identify and promote best practice and the most
effective case law on difficult issues related to the application of the Dublin Il Regulation
including family unity, vulnerable persons, detention.

During the course of the project, national reports were produced as well as a European
comparative report. This European comparative report provides a comparative overview of
the application of the Dublin Il Regulation based on the findings of the national reports.
In addition, in order to further enhance the knowledge, we created information brochures
on different Member States, an asylum seekers’ monitoring tool and a training module,
aimed at legal practitioners and civil society organisations. They are available on the
project website.

The Dublin Il Regulation aims to promptly identify the Member State responsible for the
examination of an asylum application. The core of the Regulation is the stipulation that
the Member State responsible for examining the asylum claim of an asylum seeker is the
one where the asylum seeker first entered.

www.dublin-project.eu
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