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THIRD PARTY INTERVENTION:
Magyar Helsinki Bizottsig v Hungary (App. No. 18030/11)

1. These written comments are submitied by Fair Trials, in accordance with the permission to
intervene granted by the Deputy Grand Chamber Registrar by letter of 4 September 2015 in
accordance with Article 36(2) of the Europsan Convention for the Protection of Human Rights and

Fundamental Freedoms (the *Convention®) and Rule 44(2) of the Rules of the Court.

2. Fair Trials’ primary focus is on the right to a fair trial protected by Article 6 of the Convention.
However, we intervene in this case because it demonstrates the relevance of respect for other
rights to the protection of the right to a fair trial. Specifically, access to information, as protected
by Article 10 of the Convention, may help to drive good practice by criminal justice institutions
(and the refusal of such access leave bad practice undetected, at the expense of many unheard

individual holders of Article 6 rights).
INTRODUCTION

3. The questions addressed to the parties ask whether or not Article 10 of the Convention is
applicable in this case and whether the organisation’s complaint relates to a failure of the
respondent State to fulfil its positive obligations or to comply with its negative obligation under
Atrticle 10. This intervention provides an assessment of the latter, examining whether a restriction
on access, by an NGO, to information relating to appointments of ex officio lawyers under a legal
aid system, where this restriction is founded on the privacy of legal services provided by a lawyer,

is compatible with Article 10(2) of the Convention.

4. As set out in Tdrsasdg a Szabadsdgjogokért v. Hungary,' the permissibility of an interference
under Article 10(2) is assessed by reference to three elements: ‘whether it was *prescribed by law’,
whether it pursued a ‘Jegitimate aim® and whether it was ‘necessary in a democratic society’ ? Fair
Trials will focus solely on the final element of this test. We note that, in relation to the ‘necessity
in a democratic society’ clement, the Court has developed general principles, with certain more

specific lines of case-law relating to different kinds of restrictions and issues.

5. The general principles were recently restated in Animal Defenders International v. United
Kingdom® as follows (we paraphrase): (i) freedom of expression constitutes one of the essential
foundations of a democratic society; exceptions are to be construed strictly and the necessity of
interferences convincingly established; (i) the restriction must be justified by a ‘pressing social
need’; states enjoy a margin of appreciation but the Court has a supetvisory jurisdiction embracing
both the legislation and the decisions applying it; and (iii) the Court looks at the interference
complained of to determine whether it was ‘proportionate to the legitimate aim pursued® and

whether the reasons adduced by the national authorities to justify it are ‘relevant and sufficient’.*




In applying these general principles, the Court has then developed further lines of authority,
including in relation to interferences pursing the aim of the ‘protection of the reputation or rights
of others’, In that context, the Court ‘may be required to verify whether the domestic authorities
struck a fair balance when protecting two values guaranteed by the Convention’, i.c. Artticle 10
and Article 8). The Court has, so far, dealt with this balancing exercise in the context of
publications with adverse consequences on individual reputations. This cage raiges the question of
the balancing of these rights in relation to the access to information held by public authorities

which may pertain to individual identities.

This intervention seeks to assist the Court in finding the right approach to this case, making the
following observations: (A) ‘watchdog® scrutiny of police appointments of legal aid lawyers is an
essential indirect guaranter of respect for fair trial rights, so information as to such appointments is
important public interest information calling for utmost protection under Article 10; (B) the
countervailing interest relating to the privacy of lawyers’ identities is limited, due to their
voluntary involvement, in their capacity as members of a profession, inh a process involving public
serutiny; and (C) to the extent that any truly private information is involved, national authorities
are required to conduct a balancing exercise, which requires adequate reasons for any limitation of

the activities of watchdogs seeking to scrutinise the justice system.

(A) THE ARTICLE 10 RIGHT

8.

The Court considers states’ margin of appreciation to interfere with Article 10 rights particularly
narrow where an issue of ‘general interest’ is at stake, including the functioning of justice.’ In the
sae way, access to public information regarding legal aid appointments by police should, without
question, metit utmost protection under Article 10. As explained below, (I) legal aid is a
fundamental component of fair justice, as recognised in international instruments, and concerns as
to police appointments are a matter of general concern. Further, (2) due to the vacuum of direct
control over legal services quality arising from the confidentiality of lawyer-client relations and
the limited scope for effective use of complaints mechanisms, external scrutiny of a system by

NGOs represents an important guarantee of respect for Article 6 at large.

(1) Legal aid and concerns about police appointments

Legal aid: a condition sine gua non to a fair trial

o

If legal defence were represented as Maslow’s pyramid of human needs, funding for assistance by
a lawyer would be the bottom layer: the precondition without which further considerations are
essentially theoretical. Funding enables the exercige of the right of access to a lawyer, which, as

the Court noted in 4.7, v Zuxembourg, we regard as the ‘gateway’ to the enjoyment of other
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11,

12.

rights, such as interpretation and translation, access to the case file, seeking alternative
investigative steps etc. — i.e. the ‘whole range of services specifically associated with legal
assistance’ in the Court’s words.® In the case of a person who cannot afford a lawyer, accessing
this service depends upon legal aid. As explained below, the right to legal aid is recognised by

authoritative instruments as a cornerstone of justice.

. The General Assembly of the United Nations, at its plenary scssion of 20 December 2012,

unanimously adopted the United Nations Principles and Guidelines on Access to Legal Aid in
Criminal Justice Systems’ (UNPGs). The UNPGs are premised on the basis that ‘legal aid is an
essential element of a fair, humane and efficient criminal justice systerm that is based on the rule of
law and that it is a foundation for the enjoyment of other rights, including the right to a fair trial, as
a precondition to exercising such rights and an important safeguard that ensures fundamental

fairness and public trust in the criminal justice process®.'®

In 2009, the European Union adopted a Resolution on a roadmap for strengthening procedural
rights of suspects and accused persons in criminal proceedings (the ‘Roadmap’). Pursuant to that
plan, three Dircetives have been adopted to date further to the Roadmap: Directive 2010/64/EU on
the right to interpretation and translation in criminal proceedings;'! Directive 2012/12/13 on the
right to information in criminal proceedings;'? and Directive 2013/48/EU on the right of access to

a lawyer in criminal proceedings' (the ‘Access to a Lawyer Directive’).

The Roadmap originally envisaged a measure combining the right of access to a lawyer and the
right to legal aid (the so-called “Measure C*), reflecting the interconnection of the two. In order to
make progress, however, Measure C was ‘de-coupled” and the Access to a Lawyer Directive
adopted first in October 2013. The following month, the European Commission (the
‘Commission’) brought forward a further proposal for a directive on ‘provisional legal aid' (the
‘Proposed Directive’), combined with a Commission Recommendation' relating to legal aid more

generally (the ‘Recommendation’),

. The Proposed Directive, in the form put forward by the European Commission, was limited in

scope, applicable only to persons deprived of liberty and directed at so-called ‘provisional legal
aid’, essentially the mechanism for ensuring access to a legal advice at the eatly stages following
arrest. Though Fair Trials considered this approach unduly narrow, it does of course correspond to
the emphasis on early assistance by a lawyer in Salduz v. Turkey'® which underlined the particular
vulnerability of the suspect at the early stages of proceedings — wsually at a police station
following arrest — which can only be compensated by the presence of a lawyer to protect them

against self-incrimination and irreversible prejudice to their rights of defence.'” The European




Parliament has since proposed expanding the scope of the Directive to cover all cases (not just

those deprived of liberty} and to cover the entire criminal proceedings.

. As explaiped further below, these instruments emphasise the role of quality control systems to

ensure that legal aid services perform their function effectively. First, however, we set out the
major concerns about quality and effectiveness in legal aid systems, as revealed by members of the
Legal Experts Advisory Panel {an ElU-wide network of over 140 criminal justice cxperts

representing all 28 EU Member States and coordinated by Fair Trials) and other materials.

Concerns regarding police appointments of legal aid lawyers

13

16.

Fair Trials’ 2012 report, ‘The Practical Operation of Legal Aid in the EU™'® (the ‘2012 Report’),
based on consultations with the Legal Experts Advisory Panel, points oul that, where legal aid
lawyers were appointed by police, there were concerns that their advice might be prejudiced as
they are unlikely to be instructed in the future if they challenge the investigation. This is a similar
phenomenon to that described by defence lawyers in relation to police station interpreters, whose
independence is questioned due to the existence of commercial relationships arising from their

working regularly with the relevant police force.”

This is not an abstract, theoretical issue. The judgments of the Court themselves associate police
appointments of lawyers with defence rights violations. For instance, in Martin v Estoria,® a 19
year-old suspect ‘waived’ his right to be assisted by the family-appointed lawyer, mandated
instead a publicly funded lawyer he maintained he had been pressured to mandate by the police,
and while represented by the latter made admissions resulting in his conviction and imprisonment,
resulting in a breach of Article 6(3)(c) of the Convention, In Dvorski v. Croatia,” a 21 year-old
suspect appointed a lawyer (a former police officer) suggested by police after the family-appointed
lawyer was denied access 10 him and made confessions which contributed to his conviction and

imprisonment; this raised ‘serious concerns’ as to respect for Article 6(3)(c).”

. The United Nations document ‘Early access to legal aid in criminal justice processes: a handbook

for policy-makers and practitioners™ (the ‘UNPGs Handbook’), designed for the implementation
of the UNPGs, recognises the risk to independence linked to police appointments, noting that
‘[e]xpericnee in a number of countries where criminal legal aid is provided by lawyers in private
practice shows that independence may be compromised by the way in which lawyers are assigned
to cases, as well as by the methods of remuneration’ and discusses whether lawyets are able to
‘resist improper influences” where they are ‘dependent for their livelihood on the police or
judiciary®.** Tt continues, in relation to systems whete police are responsible for appointments, that
‘a police officer or prosecutor will have a direet interest in the appointment of a lawyer o advige

and assist a suspect or accused person, and it is difficult to ensure that appointment decisions are
4
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made aceording to proper and appropriate criteria’”’ Citing a report from Hungary, it points out
that “there is evidence from a number of countries that such schemes facilitate or encourage
improper relationships between lawyers and those appointing them, resulting in corruption or poor

quality of legal aid provision® 2

Another concern is the quality of legal aid service pravision. The 2012 document and Fair Trials’
position paper’’ on the Proposed Directive highlighted that, since the remuneration of legal aid
services is often very low, services of this nature are ofien not of sufficient guality. Practitioners
note that such lawyers may be young and inexperienced, and less able to agsert themselves against
police (particularly given that, as reported in other Fair Trials documents,” lawyers® ability to
participate in questioning is currently not always clearly regulated and may depend upon the skills,
confidence and experience of the individual lawyer). Thus, lawyers acting in this context are less
able or willing to protect their clients against infringements of their rights, and it cannot, of course,
be excluded that police will take account of the competences of a given lawyer when making a
selection under the national system. So even in the absence of a real ‘commercial’ independence

issue, police appointments of lawyers may oppose fair trial interests.

There is no uniform practice as to the organisation of appointments under legal aid schemes. For
the purposes of this intervention, we sought information from members of the Legal Experis

Advisory Panel as to how legal aid systems operated in their countries. We were told as follows:

a. In Luxembourg, a pool of lawyers are available on standby under a permanence (duty
lawyer system) operated by the bar association, one of two (one for police, one for
hearings before the investigating judge. While police are responsible for selecting a
lawyer from the list and making contact with them, lawyers are assigned to the

permanence on a rotating basis, half a dozen at a time.

b. In Estonia, the police make a request to the Bar Association, which operates an electronic
solution which operates on a random basis, selecting from among approximately 130
lawyers of the 900 registered to practice iy Egtonia, though there are concerns as to the

quality of lawyers acting in such cases.

c. In Poland, though the formal system of court appointment intervenes only after the first
appearance before a judge (leaving many people unrepresented in police questioning),
Regional Bar Associations operate lists of duty lawyers to enable early assistance and they

{(the bar associations) make appointments from that list.

d. In the Czech Republic, legal aid lawyer appointments are made by the court (including for

the purposes of questioning by police). The court cannot appoint any lawyer but has to

5




proceed according to the sequence of names of the attorneys in the list of lawyers who

have agreed to provide these services; the court must procced go through in order,

20. As these examples show, allocation of competences to bar associations and other safeguards may

provide some protection. However, in the absence of safeguards of this nature, if police are
responsible for appointments, concerns will necessarily be more severe, emphasising the role of

parties seeking to monitor their exercise of their powers (see point 2 below).

(2) The watchdog role in relation to pre-trial justice and legal aid

21

. Given the above, the conirol of independence and guality is crucial to the fair operation of justice.

Yet, due to the vacuum of other controls over the adequacy of legal aid provision (arising from the
confidentiality of lawyer-client relationships and the limitations of individual complaints
mechanisms), control driven by individual enforcement is necessarily limited. Instead, there is an

emphasis on external control, including through the involvement of watchdogs.

The vacuum of direct control of quality

22. The Court’s case-law recognises that the conduct of defence is primarily a matter between lawyer

23,

and client (see, inter alia, Czekalla v. Portuga™). Indeed, as for all matters which form part of the
lawyer-client relationship, these are protected by professional confidentiality. Concretely, where
quality and independence issues might arise — e.g. in relation to advice given and decisions made ~
the state is positively prohibited from monitoring these (see, in this regard, Article 4 of the Access
to a Lawyer Directive, which imposes an unqualified confidentiality obligation). Thus, it is in

principle not for the state to monitor the actual quality in a specific case.

In addition, the possibilities of controlling quality on a case by case basis are limited. While a state
bears ultimate responsibility for securing fair trial rights (see Czekalla v. Portugal above,
paragraph 65), state authorities’ obligation to intervene in a case arises only where a manifest
deficiency becomes known, e.g. the failure of a lawyer to take a key procedural step which
deprives the client of defence opportunitics. Abgent a glaring error, it will generally depend upon
the individual concerned to identify an issue and raise an issue before the courts. A beneficiary of
tegal aid, by definition, does not have access to alternative legal advice and may not be in a
position to identify a failure in the legal services they are receiving, still less to complain
effectively about them before the courts (or other avenues). In any case, such mechanisms are by
definition ex post facto responses which, in relation to the early stages of proceedings, can

intervene only after prejudice may have occurred to the rights of the defence.

The need for systemic-level safeguards

6




24. This vacuum of other controls places a particular focus upon systemic-level control and external

25,

serutiny of legal aid systems. This is recagnised in the international instruments mentioned earlier.
Section 3 of the Recommendation deals with ‘Effectiveness and Quality of Legal Aid’, specifying
that “Legal assistance provided under legal aid schemes should be of high quality in order (o
ensure the fairness of proceedings. To this end, systems to ensure the quality of legal aid lawyers
should be in place in all Member States’.” The Recommendation suggests systems of
accreditation and training, and in relation to the appointment of legal aid lawyers suggests that
there should be ‘transparent and accountable mechanisms to ensure that suspcots or accuged
persons can make an informed choice on legal assistance under the legal aid scheme, free from
undue influence’.” The European Parliament, in its report adopted 18 May 2015," proposed
incorporating similar provisions into the Proposed Directive itself, inserting Article 5a which
would require Member States to implement systems of accreditation and continuous professional
training, and to ensure that appropriate training is provided to all staff involved in the decision-

making on legal aid in criminal proceedings.

The UNPGs deal more specifically with the issue of appointments and independence, suggesting
that states should create an independent body to administer legal aid services, which should be
‘independent of the Government in decision-making related 1o legal aid and not be subject to the
direction, control or financial intimidation of any person in the performance of its functions® ™ It
being clear that the system of appointments is crucial to the fair operation of a legal aid system,
effective external oversight of an appointments system by a ‘watchdog’ will help control whether

such a system is operating fairly in practice.

Data transparency as a driver of good practice

26.

27,

In that regard, it may be noted that the Proposed Directive includes a data collection obligation
requiring Member Stafes to collect data with regard to how the tight to legal aid has been
implemented and to forward this information to the Commission.”® Alternative linguistic versions
have been put forward by the Council of the European Union and the European Parliament, but
there is no proposal to remove this obligation, showing that there is agreement between the BU
institutions and Member States as to the need for data collection in order to monitor effectively the
implementation of the right to legal aid. The UNPGs also favour data collection, affirming that
‘States should ensure that mechanisms to track, monitor and evaluate legal aid are established and

. . . . " 1 3%
should continually strive to improve the provision of legal aid®.

This recourse to data collection in legal aid is a reflection of the fact that detecting unsatisfactory
practice, as opposed to individual violations, may requite data analysis. For instance, there may be

a cettain number of violations of Article 5(4) of the Convention by some Member States duc to the
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29,

failure to provide access to the case file in ¢riminal proceedings, and remedies may be afforded in
some cases. But this picture is complemented by reports such as that of the Helsinki Foundation
for Human Rights,” detailing — based on requests for access to information — the statistical
prevalence of refusals of access to the case file, Indeed, the documentation of such practices is, at
some level, the underlying basis for the Roadmap, seeking to strengthen control of justice systems

by, inter alia, submitting national legiglation to Commission scrutiny.

This should be read againgt what can be {dentified as a general trend towards enabling external
commentators to monitor performance of justice systems through statistical data. Under the
auspices of the Council of Europe, the European Commission for the Efficiency of Justice, aimed
at the ‘improvement of the efficiency and functioning of justice’, collects and analyses data
relating to the administration of justice, e.i. budgets, number of legal aid cases, number of courts
ete,”” Within the European Union, the Justice Scoreboard,™ drawing on a wide range of sources
(e.g. Eurostat, World Bank, contact points in national justice systems efe.), evaluates matters such
as length of proceedings in different kinds of cases, time for determination of appeals ete. The
World Justice Rule of Law Index™ compiles a ranking to quantify states’ observanee of the rule of

law, including in the area of justice.

The reality is that such systems ars indircet drivers of observance of fair trial rights protected by
Article 6 at Jarge. Onc can eite, for example, comments of Council of Burope experts regarding the
independence of judiciary in Georgia, noting a 99.99% conviction rate between 2007 and 2010 vis
4 vis 50-60% internationally.”® An individual accused may gain little from invoking their Article 6
right to an impartial tribunal, but external scrutiny by watchdogs may serve, over time, to address
the systemic cause of injustices. The Court hag several times recognised that protecting the
Article 10 right of the press to report on court proceedings is consistent with the requirement
under Article 6(1) for trials to be public, indicating that this weighs in the balance. Article 10

right-holders, likewise, help ensure compliance with Article 6 at a more general level,

(B) THE LIMITED COUNTERVAILING ARTICLE 8 RIGHT

30.

31

In relation to the Article 10/8 balancing exercise, the Court has regard to the particular status of
the person concerned (e.g., in publication cases, whether the person invoking Article 8 rights is a
politician or has volunteered themselves to serutiny).” 1n line with this approach, it is important to
distinguish between the role of a lawyer as an agent of a public justice system and the privacy of

the client-lawyer relationship itself.

In several respanses to our enquiry for this intervention, respondents confirmed that public lists

were available with the names of those eligible to provide legal aid services, such that lawyers can

be said to have waived privacy rights to some degree. It is true that their inclusion in a list is
3




32.

different from their involvement in a specific case. But one may note that a witness in a public
trial — compelled by law to attend — also has to accept that their involvement in the case will be
known, and it would seem illogical for a lawyer, acting of hisfher own volition and deriving
financial benefit from public funds, to enjoy greater protection, particularly in relation to the early
stages of criminal proceedings which the Court recognises are key to the fairness of the
proceedings as a whole' and where ‘watchdog’ scrutiny of the system is most valuable. Nor does
the publication of information concerning the appointment of a lawyer encroach upon the
confidentiality of their client relationships (the names of clients are not needed, so even basic

information about the lawyer-client relationship will not be known).

It follows from the above that the Court should be slow o recognise whether the *rights of others®
can properly be invoked as a justification at all, with respect to the identities of lawyers voluntarily
participating in a public service. Only at the most tangential level does this information relate in
any way to the private activity of a lawyer, in so far as it may enable conclusions as to any
commercial relationship with the police due to frequency of appointments. This being precisely

the object of the public interest enquiry protected by Article 10, a balancing exercise is needed.

(€) AS TO THE BALANCING EXERCISE TTSELF

33.

34.

To the extent that a countervailing Article 8 interest is recognised, the Court must verify whether
the national authorities have established a “pressing social need® for the restriction, struck a fair
balance between the Article 8 and 10 rights at issue, and given ‘relevant’ and ‘sufficient’ grounds

for their decisions, extending to those of independent courts.

We note, in this regard, that the Court essentially takes the view that the outcome of an application
should not, in principle, vary whether it is brought by the Article 10 right-holder o the Article 8
right-holder, since the margin of appreciation should be the same* Trom that perspective,
guidance can be drawn from cases before the Court of Justice of the EU brought on the basis of
EU data protection provisions to oppose publication of information (derived from the Court’s own

case-law on Article 8), which point to an approach eonsistent with the above suggestion:

a. Osterreichischer Rumdfunk® concerned legislation enabling the communication of
information to the public concerning salaries of ¢ivil servants, including the names of
persons receiving such salaries; this was found permissible provided that the inclusion of
the names was considered ncecasary to the legitimate aim of ensuring control of public
spending. The dircct link between a lawyer's identity and the exercise of a state function
calls for a similar approach, with the necessity of any interference amply justified by the

preponderant interest in ensuring external ‘watchdog® control of fair trial rights.




35

36.

b. Schecke GBr v Hessen and Eifert v Hessen™ found invalid provisions of legislation which,
in relation to natural persons who are beneficiarics of EU aid, imposed an obligation to
publish their personal data “without drawing a distinction based on relevant criteria such
(...) the frequency of such aid or the nature and amount thereof® (our emphagis); by
contrast, with regard to legal persons, the obligation to publish identifying details was
proportionate as legal persons were in any case subject to more onerous obligations in
relation to publication of their data, The involvement of & lawyer in a legal aid case or
cages, in their capacity as members of a profession engaged in the delivery of justice, is

closer to the legal person than the natural person and similarly calls for limited protection.

Of course, for present purposes, what matters is the autonomous meaning of the Convention, as
opposed 1o definitions elsewhere — or undet national law (see, by analogy, Terdr and Fdber v,

AL

Hungary™), as i¢ whether a gathering wag an ‘assembly” within the meaning of Article 11 of the
Convention), Further, the Court notes that it is only ‘where a balancing exercise (...) has been
undertaken by the national authoritics in conformity with the criteria laid down in the Court’s

case-law™™ (our emphasis) that it will be slow to interfere with the decision.

If a national authority categorises information as to appointments as private information, and not
public interest information connected to the exercise of a state function requiring protection under
Atticle 10, and does not therefore seek to balance the relevant interests at issue, it follows that the
Court will not be in a position Lo identify ‘relevant’ or ‘sufficient” reasons. That is to say, if a state
is going to restrict access to this information so important for controlling fairness of a core part of
the criminal justice system, it has fo justify doing so by reference to the countervailing interests
protected by Article 10(2); it may not mect that obligation if it applies the national freedom of
information law in such a way as to exclude the information from its scope outright, such that no
balancing act is carried out. Indeed, without such an analysis the national authority cannot
consider compromise solutions — ¢.g. replacing names data with numbers to enable checks as to

repetitive appointments while protecting lawyers’ identities — in order to strike a fair balance.

. If such a balancing exercise is carried out, Fair Trials suggests that it necessarily favours the

digclosure of information regarding police appointments of lawyers, ag access to this information
ensures crucial external oversight and indirectly safeguards compliance with Article 6 of the
Convention, Far greater justification than the protection of the identity or commercial activity of 2
lawyer would be required, and any such justification would need to he well substantiated. The
reality of justice in today’s Europe is that injustice in legal aid cases is not easily detected on a

case by case basis: the watchdog is needed and its activities must be protected.
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